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I n the recent case of Scarle v Scarle 
[2019] the High Court had to 
determine whether husband or  

wife had died first having both been 
found dead at their bungalow on  
11 June 2016. 

Mr John Scarle was aged 79 and 
Mrs Marjorie Scarle was aged 69 at the 
time. The question as to who died first 
is relevant as they were joint tenants 
of their bungalow in Leigh on Sea and 
held a joint bank account which held 
£18,000 at the point of death. These 
assets comprised the estate worth 
approximately £300,000. Under the law 
on jointly owned assets, the survivor 
or last to die would be entitled to the 
whole of the property and the monies 
in the joint account. 

If Mr Scarle was found to have died 
first, then his estate would pass to  
Mrs Scarle and pass in accordance with 
her will. If Mrs Scarle died first, then 
the estate would pass to those entitled 
under Mr Scarle’s intestacy as he had 
not executed a will. 

The case centred upon the operation 
of s184 of the Law of Property Act 1925, 
the so-called ‘commorientes’ rule (Latin 
for ‘people who die simultaneously’). 
The provision of this 1920s law is that, 
where the order of death is uncertain, 
a legal presumption is imposed that 
death occurred in the order of seniority; 
the younger shall be deemed to 
have survived the elder. In this case, 
this would mean that Mr Scarle, ten 
years his wife’s senior, died first and 
therefore the estate would pass in 
accordance with Mrs Scarle’s will. 

Background 
Mr and Mrs Scarle were found  
dead by police at their home on  
11 October 2016 after neighbours raised 
concerns that they had not seen the 
couple since 3 or 4 October 2016. It is 

necessary to provide a brief description 
of the scene found by police when  
they arrived at the couple’s home for 
reasons that will become apparent 
throughout this article. Mrs Scarle was 
found lying on the floor of the toilet 
wearing just a top. Mr Scarle was lying 
face down in the lounge wearing just 
a tracksuit bottom which was pulled 
down to his thighs. Mrs Scarle’s 
wheelchair and walking frame lay 
collapsed in the lounge. 

The date of death was between  
4 October and 9 October. The medical 
evidence confirmed that the couple 
had died at least 48 hours before their 
discovery and the cause of death for 
both was hypothermia. 

Mrs Scarle suffered a brain 
haemorrhage in 1998-99 and a stroke 
which affected her mobility to the 
extent that she relied on a walking aid 
in the house and a wheelchair outside 
the house. By the point of her death 
Mrs Scarle was dependent on Mr Scarle 
as her carer. 

Mr and Mrs Scarle’s marriage  
was a second marriage for both of them 
and they each had a daughter from 
their previous marriage (Mrs Scarle 
also had a son but he was not party to 
proceedings). Anna Winter is the only 
child of Mr Scarle and, as he had not 
made a will, his entire estate would 
pass to Mrs Winter on his intestacy if  
he was found to be the last to die. 
Deborah Cutler is the daughter of  
Mrs Scarle who had made a will, 
providing that her estate would pass  
to Mrs Cutler and Mrs Cutler’s brother. 

Mr and Mrs Scarle held their 
property as joint tenants and their 
account in joint names which meant 
that, on the death of the first of them, 
the whole estate would pass to the 
survivor, irrespective of any will or  
the rules of intestacy. 
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‘Judge Kramer raised  
that the facts surrounding 
the death are equivocal and 
the picture is incomplete 
even when considered 
in conjunction with the 
evidence of the pathologists.’
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Facts of the case 
In accordance with the presumption  
of s184 of the Law of Property Act 1925, 
Mrs Scarle, who was younger than her 
husband, is presumed to have died 
after Mr Scarle and therefore deemed  
to have inherited the joint assets.  
By operation of s184, the entire estate 
would pass to Mrs Scarle’s two  
children in accordance with her will. 
Mr Scarle’s daughter, Mrs Winter, 
would therefore receive nothing from 
her father’s estate in this scenario.

Mrs Winter brought a claim on  
the basis that s184 of the Law of 
Property Act would not apply if 
she could prove, on the balance of 
probabilities, who died first. If the 
order of death can be proved, then the 
circumstances are no longer uncertain 
and s184 is not invoked. Mrs Winter 
relied on evidence which she claimed 
proved that Mrs Scarle was the first to 
die (the reverse outcome of s184). 

If Mrs Winter was successful in  
her claim, then the estate would  
pass to her father as the survivor  
of the joint property and she would 
inherit the estate under the rules of 
intestacy. As many commentators  
have described, this was therefore  
an ‘all or nothing’ case. 

Mrs Cutler was the defendant in 
the case and represented Mrs Scarle’s 
estate. Her defence was that, in order 
for the presumption under s184 not 
to apply, Mrs Winter had to prove 
Mrs Scarle died first to a higher 
standard of proof than the balance of 
probabilities. Counsel representing 
Mrs Cutler made submissions that the 
standard of proof required to remove 
the legal presumption imposed by s184 
is between the civil and the criminal 
standard, ie between the balance of 
probabilities and beyond reasonable 
doubt. In any event, the defendant’s 
position was that the claimant had not 
proved the sequence of deaths even  
to the civil standard and therefore  
the legal presumption that Mr Scarle 
died first should be invoked. 

The law prior to 1925 
Prior to the enactment of s184 there  
was no legal presumption where 
there was uncertainty as to the order 
of deaths. The question as to who 
survived was treated as ‘pure question 
of fact’ to be proved by a ‘clear 
preponderance of evidence’ as per  
Lord Campbell in Wing v Angrave 

[1860]. This produced results which 
were at best surprising and at worst 
harsh or factually inaccurate. 

The cases of Underwood v Wing [1855] 
and Wing v Angrave provide a useful 
illustration of the position in law prior to 
s184 in respect of the same issue. The key 
facts of the case are that John and Mary 

Underwood, a married couple, both 
made wills with gifts to each other  
but if their spouse should die in their 
lifetime, to William Wing, a friend. 

The Underwoods and their children 
set sail to Australia in 1853. The ship 
sank on 19 October 1853 leaving just 
one survivor of the wreck, John Reed, 
who described seeing the children 
clinging to their mother while all being 
enveloped by their father before a wave 
swept them into the sea. The question 
as to who died first therefore arose. 

Mr Wing had to bring a claim 
against both husband and wife’s  
estates given the uncertainty as to  
order of deaths, notwithstanding that 
he was the beneficiary under both wills. 

In Underwood it was held that because 
Mr Wing had failed to prove that the 
wife had died in the lifetime of the 
husband, he had no entitlement under 
the husband’s will. In the claim against 
the wife’s estate, Wing v Angrave, the 
House of Lords upheld the decision that 
Mr Wing had no entitlement under the 
wife’s will as he had equally failed to 
prove that she survived her husband. 

In circumstances where the order 
of death was uncertain, the law was 
unable to come to a satisfactory 
conclusion as to who survived, 
producing a result which meant that 
gifts under both of the deceased’s  
wills failed. This unsatisfactory 
outcome followed years of litigation 
pursued by Mr Wing who ultimately 
received nothing from either  
Mr or Mrs Underwood’s estate. 

Current law 
Section 184 of the Law of Property  
Act 1925 states that:

In all cases where, after the 
commencement of this Act, two 
or more persons have died in 
circumstances rendering it uncertain 
which of them survived the other  
or others, such deaths shall (subject  
to any order of the court), for all 
purposes affecting the title to  

property, be presumed to have  
occurred in order of seniority, and 
accordingly the younger shall be 
deemed to have survived the elder.

The application of the legal 
presumption created by s184 is 
infrequent in modern times given  
the advances in forensics and  
science. The last major case citing  
this legislation was in 1963 when  
a couple had drowned at sea. 

The central feature of most  
section 184 cases is, therefore, that  
very little is known as to the immediate 
events surrounding the deaths  
which gives rise to the uncertainty. 

In Hickman v Peacey [1945] the 
court had to consider whether the 
presumption under s184 was applicable 
in a case where two brothers were 
killed by a bombing during the Blitz. 
The Court of Appeal found that the 
inference that the brothers were killed 
at the same time was overwhelming 
and therefore there was no uncertainty 
to trigger the application of the 
presumption under s184. However, 
the House of Lords overturned this 
decision on the basis that on a proper 
construction of s184 (Lord Simonds): 

… it proceeds on the footing that 
the proof of simultaneous deaths 
is impossible, or in other words… if 
survivorship is not proved, the only 
alternative is uncertainty…

Lord Macmillan stated that: 

… when the circumstances are such  
that it cannot be ascertained that  
one of the deceased survived the  

The defendant’s position was that the claimant had 
not proved the sequence of deaths even to the civil 
standard and therefore the legal presumption that 

Mr Scarle died first should be invoked.
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other the uncertainty which the  
section postulates exists and the 
statutory presumption applies.

In Re Bate [1947], a case with 
more similarities to Scarle in that the 
circumstances were more domestic,  

a husband and wife were found  
dead at home, victims of carbon 
monoxide poisoning. Judge Jenkins 
agreed with Lord Simon in Hickman 
that the uncertainty which results in 
s184 being invoked is that ‘which  
is not removed by evidence leading  
to a defined and warranted conclusion’. 
On the evidence in the case, the  
judge was unable to come to a  
definite conclusion as to who died  
first, which he stated must be a 
‘conclusion of fact on grounds which 
so far outweigh any grounds for a 
contrary conclusion’ that he must 
ignore the latter. The fact that the 
husband’s body was on top of his  
wife was not sufficient to infer that  
the wife must have died first. 

Judge Jenkins went on to say: 

… a possible-perhaps probable 
explanation of the position of the  
bodies is by no means the only 
explanation.

Judge Kramer referred to these 
cases in his judgment in Scarle in 
support of his discussion surrounding 
the burden of proof in cases where the 
section 184 presumption may apply. 
He discussed how the cases highlight 
the fact that the circumstances of the 

case will determine the extent and 
quality of the evidence required and 
what inferences can be drawn from 
such evidence, in order to discharge 
the burden of proof. Where the court 
is faced with different inferences that 
could be drawn from a set of facts, 
it cannot conclude what is the most 
probable without evidential basis for 
rejecting the other inferences. 

Judgment in Scarle 
The question of the standard of proof
Judge Kramer rejected that s184 
produces a hybrid standard of proof as 
put forward by the defendant. Judge 
Kramer referred to the ‘mischief’ s184 
was designed to cure, that being to 
remove the practical difficulties in the 
administration of estates where it is not 
possible to ascertain the succession of 
deaths. It was not necessary to change 
the standard of proof to achieve this, 
nor does the language of the section 
indicate such a change. 

Section 184 does not create a 
presumption which may be rebutted. 
The presumption only arises when 
the sequence of death is uncertain. 
The presumption does not arise in 
circumstances where order of death  
can be proved. 

Judge Kramer concluded: 

• where the order of death is uncertain, 
the burden of proof is on the party 
seeking to establish otherwise; 

• such proof is to the civil standard, 
the balance of probabilities; and

• where the events surrounding the 
death are capable of giving rise to 
different inferences which are not 
in themselves improbable, the court 
should not reject one inference in 
favour of another unless there is 
some evidence upon which it can 
safely conclude that it be rejected. 
Otherwise, it cannot be satisfied 
that the inferences it draws are 
justified and do not result from an 
absence of information, which is a 
characteristic of section 184 cases.

Expert evidence
The judgment was determined  
based on expert evidence provided  
by four experts regarding the  
stages of decomposition of the  
bodies of Mr and Mrs Scarle and  
the environmental conditions in  
the microclimates in the areas of the 
house in which they were found. 

The post-mortems of both bodies 
were completed by Dr Swift on  
13 October 2016. He concluded the  
cause of death was hypothermia and 
that Mrs Scarle had several underlying 

Where the court is faced with different inferences 
that could be drawn from a set of facts, it cannot 
conclude what is the most probable without 
evidential basis for rejecting the other inferences.
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conditions that may have caused her to 
collapse and succumb to hypothermia. 
There were no underlying medical 
conditions placing Mr Scarle at increased 
risk of developing hypothermia. Dr Swift 
thought the stages of decomposition 
were less advanced in Mr Scarle than 
Mrs Scarle which may suggest he died 
after his wife. 

Dr Calder was also of the view that 
Mrs Scarle was more likely to have 
been the first to die given her state 
of decomposition and underlying 
pathologies. 

Dr Rouse and Dr Fegan-Earl, both 
forensic pathologists, also provided 
expert evidence. 

There was agreement among the 
experts that Mrs Scarle was in a more 
advanced stage of decomposition. 
The evidence therefore hinged on the 
different environmental conditions in 
the respective parts of the home where 
Mr and Mrs Scarle were discovered 
(ie the lounge and the toilet). If these 
environments had been equivalent, 
it could have been said that, on the 
balance of probabilities, Mrs Scarle  
died first. 

The key difference between Dr Rouse 
and Dr Fegan-Earl in their reports and 
oral evidence provided at trial, and 
what proved to be fatal to Mrs Winter’s 
claim, centred upon whether it should 
be accepted that the temperature and 
environmental conditions in which 
Mr and Mrs Scarle were found were 
equivalent. 

Dr Rouse’s report states that: 

… it is not possible to say beyond 
reasonable doubt which of the 
two descendants died first… minor 
differences in the micro-climate 
can significantly affect the rate of 
decomposition. 

Dr Fegan-Earl said in his report  
one could not say with certainty who 
died first because of the variables which 
he listed as temperature, build, clothing 
and sepsis. On cross-examinations  
Dr Fegan-Earl said the temperature  
was the single most important factor 
and in the absence of any evidence as  
to temperatures in the lounge and 
toilet he could not assume they were 
equivalent and therefore could not 
reasonably determine who died first. 

The claimant’s argument was that 
the lounge must have been warmer 
than the toilet because of the layout 

of the building. This would have 
accelerated Mr Scarle’s decomposition 
and his lesser decomposition would 
therefore be evidence that he died  
later than his wife. The claimant also 
relied on Mrs Scarle’s pre-existing 
conditions which experts accepted  
may have led to a collapse, followed  
by the development of hypothermia. 

The defendant relied on the fact no 
safe inference could be drawn regarding 
temperatures in the different parts of the 
building in which Mr and Mrs Scarle 
were found. The defendant also put 
forward the circumstances for the deaths 
as evidence that Mr Scarle died first, 
relying on the fact he was Mrs Scarle’s 
carer and more physically able and 
therefore he would have been capable of 
getting help on Mrs Scarle’s collapse. The 
fact he did not, the defendant claimed, 
leads to the inference that he collapsed 
first, leaving Mrs Scarle in difficulty. 

In reaching his judgment 
Judge Kramer raised that the facts 
surrounding the death are equivocal 
and the picture is incomplete even 
when considered in conjunction with 
the evidence of the pathologists. 

The judgment discusses the respective 
positions of the couple and the fact that 
Mrs Scarle’s walking aid was lying by  
Mr Scarle – perhaps an indication that  
he was not able to assist her to the toilet 
and therefore he had already collapsed  
at the point she made this journey. 

The judge drew on the expert 
evidence and considered whether he 
could accept that the temperature of the 
lounge and toilet were equivalent and 
whether there was a safe evidential basis 
for reaching this conclusion. He found 
that there was not. The judge concluded 
that there were too many variables and 
unknowns to come to a safe conclusion 
as to the relative temperatures of the 
toilet and the lounge. 

The conclusion reached was that the 
only unequivocal evidence as to the 
sequence of deaths was the differences 
in decomposition. There were two 
explanations for this, which were that 

Mrs Scarle predeceased her husband, 
or that the toilet was warmer than the 
lounge. Given that he was unable to 
discount the latter explanation he was 
not able to infer that the first was the 
only explanation. 

Mrs Winter had failed to satisfy the 
court that, on the balance of probabilities, 
Mrs Scarle died first and therefore the 

order of deaths remained uncertain and 
the presumption under s184 applied. 

The estate therefore passed in 
accordance with Mrs Scarle’s will. 

Summary 
Mrs Winter was reportedly  
unwilling to compromise or mediate 
throughout this claim and Mrs Cutler’s 
legal team stated they were met with 
stubborn intransigence on the part of 
Mrs Winter, with offers (including an 
offer to split the estate 50/50) being 
rejected outright. Mrs Winter now 
faces a costs order against her for 
£55,000 towards Mrs Cutler’s costs and 
is responsible for her own legal costs, 
which are reported to have amounted 
to nearly £95,000, when the total 
value of the estate was approximately 
£300,000. 

This case, while an important 
reminder of the law where the order 
of deaths is uncertain, also serves as a 
reminder of the practical advice which 
could be given to clients to avoid such 
uncertainty, particularly when advising 
second families with jointly owned 
assets. The case is also a warning 
as to the costs risks associated with 
inherently uncertain litigation.  n

The evidence hinged on the different environmental 
conditions in the respective parts of the home where 

Mr and Mrs Scarle were discovered.
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