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Many practitioners reading this article 
will be familiar with this scenario: the 
telephone rings and the person at the 
other end of the line, who is a relation 
of a potential new client, tells you 
about an accident and explains the 
victim is unable to instruct a solicitor 
themselves. This may be because 
they have sustained a brain injury, 
affecting their cognitive ability, or 
perhaps because, even before the 
accident, they were suffering from 
some form of mental disability.

Firstly, you must establish that the 
actual claimant does indeed lack 
capacity. From then on, you will take 
instructions from the Litigation Friend. 
This article suggests that you should 
also consider your client’s capacity to 
manage their financial affairs. 

The Mental Capacity Act 

One area highlighted by the new SRA 
Standards and Regulations is how 
the mental capacity of prospective 
and existing clients should be 
considered. These rules mirror the 
Mental Capacity Act 2005, which 
affirms that capacity is decision-
specific and should be determined 
by the individual’s ability to:

• Understand the information 
presented to them about a 
specific decision;

• Retain that information for 
enough time to be able to make 
that decision;

• Consider the information available 
to make the decision, and

• Communicate their decision, in 
whichever way is suitable for them.

If a person lacks capacity, they are 
not able to enter into a contract, 
including a conditional fee 
agreement or other form of retainer.

A person who lacks capacity to make 
a specific decision will need someone 
with the authority to decide on their 
behalf. That representative must 
always make decisions in the person’s 
best interests and consider any 
historic acts, previously held views or 
opinions which may demonstrate how 
the person would want them to act. 

The clients to look out for

The claimant may, with the help of 
family or friends, be able to manage 
their existing financial affairs. In 
practice, a claimant in receipt of 
benefits, who has the full support of 
statutory services, will often be able to 
manage. A significant interim payment 
is likely to change the position when 
support workers are to be employed, 
therapists are to be paid, or a house is 
to be purchased and maintained. 

What are the options?

The ideal approach would be to 
ensure that the injured claimant has 
the full support of a spouse, parent 
or other family member to help them 
with their financial affairs. This is 
certainly the least expensive and 
least intrusive method, and is usually 
strongly favoured by families. 

If a higher level of support is 
required, the claimant will need 
either an attorney or a deputy to 
make decisions and administer 
financial affairs on their behalf. 

The use of an attorney is only possible 
if chosen by the claimant before they 
lost capacity. Many do have attorneys 
in place, under an Enduring or Lasting 
Power of Attorney (EPA or LPA), and the 
prudent litigator will make enquiries to 
find out at an early stage in the case. 

If there is no attorney, an application 
will need to be made to the Court 
of Protection to appoint a deputy. 
This can be a lay deputy (a family 
member or a trusted friend), or a 
professional deputy. If liability is not 
seriously disputed, usual practice is 
to advise that a professional deputy 
be immediately appointed. This will 
establish a pattern of payment for 
the services of a deputy, the costs of 
which can be included in the schedule 
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of loss and forecast through to the 
end of the claimant’s life. Families are, 
understandably, often nervous about 
taking that step. If a lay deputy is 
already appointed, it may be difficult 
to persuade the defendants and / or 
the Court that a professional deputy is 
likely to be needed in future. 

However, the injured person’s family 
should be asked to consider what 
will happen several years into the 
future once the case has long been 
settled. Will the family member 
really be prepared to carry out the 
often-onerous duties of reporting 
to and accounting to the Court 
of Protection ad infinitum? Will a 
parent get too old for the job? Will a 
spouse remain around? 

The question of whether to appoint 
a deputy when a claimant with a 
brain injury is making good progress 
towards recovering capacity is a 
sensitive one, but the litigator must 
still give clear advice. 

The comparative wealth, size of 
estate and complexity of assets 
involved, as well as the likely size of 
the personal injury award and the 
claimant’s potential vulnerability 
to abuse, will all guide the advice 
given by mental capacity specialists. 
Therefore, it is imperative the 
litigation and Court of Protection 
teams work closely together from the 
start, to ensure the client receives 
the best possible holistic advice.

Beyond the first interim payment

Once liability is admitted and interim 
payments are forthcoming, it is vital 
that clear records are kept, evidencing 
how money is spent. If a Court of 
Protection deputy is appointed, they 
will need to report annually to the 
Office of the Public Guardian (OPG). 
It is crucial that the deputyship 
accounts and reports are consistent 
with the claims being made in the 
schedule of special damages and the 
disclosure of receipts, invoices and so 
forth, within the litigation. 

For example, a therapist’s invoice 
should be copied for the disclosure 
bundle and list of documents, and 
then passed to the deputy for payment 
and inclusion in the annual accounts. 

Some of the interim payment 
money may be allocated as income 
replacement to be spent on 
everyday items. The deputy needs to 

understand the difference between 
payments for goods or services which 
can be recovered as special damages 
within the litigation, and items 
purchased from what is effectively 
salary replacement. Records need 
to be kept accordingly and evidence 
regularly provided to the litigator.

In all but the most straightforward 
cases, there is a very strong 
argument for the early appointment 
of an experienced professional 
deputy who understands the 
litigation process and is able to work 
in step with the litigation team. 

Protecting the damages award

Personal injury compensation awards 
will affect means-assessed statutory 
funding unless within 52 weeks, the 
money is placed into a personal injury 
trust or administered within a Court of 
Protection deputyship. If the claimant 
is, at any point in the future, likely to 
need local authority services, such as 
a care home, then it will be important 
to ring-fence the compensation. 

If a Court of Protection deputy 
is appointed, this position is 
unarguable (see the Care and 
Support (Charging and Assessment 
of Resources) Regulations 2014). 

If an attorney is appointed prior 
to injury, then the position is less 
straightforward. Attorneys’ powers 
are limited and an application should 
be made to the Court of Protection 
for permission to set up a Personal 
Injury Trust. The Court may insist 
that a deputy is appointed or that a 
trustee is a professional.

Final settlement order

Any settlement made on behalf of a 
protected party must have the Court’s 
approval. Once the Court is satisfied 
the settlement meets the claimant’s 
needs and CPR21 and 41 have been 
complied with, approval will be given. 

There are several other orders 
that the Court can make at this 
point, which require litigators and 
specialists in mental capacity law to 
work together.

• If the case is likely to attract 
publicity and revealing the identity 
of the claimant is contrary to their 
best interests, an anonymity order 
can be requested, whereby the 
Court will prohibit publication of 
details revealing the claimant’s 

identity. The deputy can help by 
giving evidence of the vulnerability 
of the claimant.

• Once the defendant has paid into the 
Court Funds Office, the damages 
award will need to be invested (at 
least in the special investment 
account) pending further plans. If a 
deputy has already been appointed 
by the Court of Protection, then 
the money can be immediately 
transferred. Prudent and bespoke 
investment plans can be made to 
suit the needs of the claimant.

• If there is any doubt as to the identity 
of the likely deputy, the Court can 
order the claimant’s solicitors to 
apply to the Court of Protection 
asking for a professional deputy to 
be appointed, and can authorise 
that the costs of that application 
be satisfied from funds held in the 
Court Funds Office (subject to those 
costs being approved by the Master).

• It may sometimes be important to 
consider whether an Order should 
be made preventing the deputy 
(or anyone else) from telling the 
claimant what the settlement sum 
is (see EXB v FDZ [2018] EWHC 3456 
(QB) and DXW v PXL [2019] EWHC 
2579 (QB)). Again, the deputy can 
help by giving evidence about the 
vulnerability of the claimant.

Conclusions

When handling such sensitive claims on 
behalf of somebody with a brain injury, 
or somebody with significant learning 
disabilities or mental health problems, 
it is important that litigators liaise with 
specialist lawyers who are used to 
dealing with the Court of Protection, 
and The Mental Capacity Act. 

Team-working is key, not only to 
ensure that the claimant and their 
family are given the best advice from 
the outset, but also to ensure that 
the compensation is maximised and 
the money spent as efficiently as 
possible to address the needs of the 
claimant in their best interests.
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