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The International Association for the 
Study of Pain (IASP) describes pain as 
‘a sensory and emotional experience’. 

It does not require any identifiable 
tissue damage to verify the complaint 
of pain; it is the subjective report of 
the individual that is important.

The National Institute for Health and 
Care (NICE) 2011 acknowledges chronic 
pain as pain that persists for more than 
three months, or beyond the normal 
course of a disease or expected time of 
healing. This is where we find ourselves 
dealing with a condition in its own right. 

Provided a claimant can establish on 
the balance of probabilities that they 
are suffering from chronic pain, and 
the pain was caused by the injury, 
then damages can be claimed. 

The ‘Judicial College Guidelines for the 
Assessment of General Damages in 
Personal Injury Cases’ provides legal 
recognition of chronic pain disorders. 

While there has been an increase 
in reported cases of claimants 
recovering compensation for chronic 
pain conditions, unfortunately there 
are still significant numbers of 
injured claimants who have not and 
will not receive appropriate damages 
for their chronic pain condition.

Identifying chronic pain

The average time for a diagnosis of 
a chronic pain condition is just over 
two years, and it is often difficult for a 
treating medical practitioner to identify 
a condition, never mind a solicitor.  

A legal practitioner needs to be able 
to recognise - although not diagnose 
- chronic pain conditions. They are 
complex, so it is not surprising they 
can frequently be missed as part of 
a claim. 

Claimants frequently instruct a 
solicitor at an early stage, following 
a seemingly straight forward low-
value accident. 

It will normally be entered into 
the MoJ claims portal, with the 
associated commercial reality of 
running a fixed fee case. 

The case may be allocated to a 
junior fee-earner in the team. 
Medical records may or may not be 
considered or even obtained. 

Medical evidence obtained at an 
early stage often anticipates a full 
recovery in a short space of time, 
from what may initially appear to be 
fairly minor injuries. 

The medical evidence is accepted on 
face value. 

While the claimant continues to 
suffer with symptoms, it is hoped 
that recovery will be achieved as 
anticipated. An offer is made. 

The claimant might ask the 
question ‘Can I wait to the end of the 
prognosis period to see if I make the 
anticipated recovery?’. But having 
regard to the innocuous nature of 
the accident, anything other than 
full recovery may seem improbable.  

The claimant relies on the medical 
evidence and accepts the offer. It 
can be appropriate for some cases 
to be run and settled in this way. 

But if a chronic pain condition is not 
considered or spotted, settlement 
could be premature and a negligence 
claim could arise.

Further issues

Even if chronic pain is identified, further 
issues may need to be addressed. 

Can you recover the cost of a second 
medical report if symptoms persist? 
What about the cost of a consultant 
specialising in chronic pain? 

Will you recover the claimant’s legal 
fees for the extra work involved on 
the medical records and witness 
statements?

If not, is the claimant prepared to 
take the risk and pay themselves? 
Are they prepared to pursue a claim 
arguing that they are suffering from 
chronic pain, knowing that their case 
may not be accepted?

It is no wonder that claimants 
suffering with chronic pain 
conditions frequently under-settle 
their claims, while still suffering 
from debilitating conditions. 

They often feel as though their 
ongoing pain condition is not being 
properly considered by their solicitor, 
or has been dismissed by a medico-
legal expert; and that they are being 
pushed into settling their claim. 
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They may struggle to find another 
solicitor willing to take over the case. 
The case concludes. 

For the claimant, time passes and 
recovery is not achieved. 

Attention frequently turns to the 
question of whether the claim was 
properly considered.

Not all such cases justify a claim 
for professional negligence 
against the initial lawyer. Every 
case has to be considered on 
its facts. Chronic pain cases 
are, after all, complex and often 
difficult to prove. 

Experienced practitioners should, 
however, be able to recognise 
unusual signs which point to a 
potential diagnosis of chronic 
pain, and will conduct a careful 
case review prior to giving 
settlement advice.

Factors influencing pain

Chronic pain is often described as 
being biopsychosocial in nature. 
That is to say, there can often be 
physical and psychosocial factors as 
to why some people experience pain, 
and why they remain unwell.

The pain experience is specific to 
the individual, and depends on how 
they react to the pain emotionally, 
how much support they have, and 
what other sources of stress exist 
for them.

It can impact on an individual’s 
home life, relationships and their 
ability to work. 

The pain is frequently described as 
debilitating and unrelenting, with 
a pattern of reporting ‘good and 
bad days’. It may be coupled with 
depression or low mood.

The existence or extent of the pain 
experienced may be perceived to be 
unexplained or difficult to explain.

Listening to the client

It is essential that you listen to 
your client.

Detailed questioning relating to their 
perception of pain levels at certain 
times of the day, with activities, 
considering their mood, sleep hygiene 
and medication is important.

They should emphasise what they 
cannot do, but just as importantly, 
what they can do. 

This can then be later cross 
referenced against entries in 
medical records, reports and used in 
witness statements. 

The claimant’s witness statement 
should detail their functionality 
and health levels pre-accident, as 
well as highlighting the acute and 
chronic phases of their symptoms. 

The witness evidence should show 
how their physical and psychological 
symptoms have evolved over time, 
giving examples of the ‘good and 
bad’ periods in their lives. 

The defendant will seek to 
highlight inconsistency of 
presentation, so it essential to 
avoid mistakes when drafting.

Supportive additional statements 
from friends, family and work 
colleagues who can provide 
comparisons of functionality and 
absence of pain pre-accident, 
compared to the post-accident 
situation, are crucial.

Medical records

Medical records play an important 
role in this process. 

www.lewisreedgroup.co.ukCall us on 0800 247 1001 or email priority@lewisreedgroup.co.uk

Lewis Reed is the leading UK vehicle supplier specialising in the conversion of luxurious 
wheelchair accessible vehicles to aid the mobility of wheelchair users.

Supporting case workers, OTs and other healthcare professionals

WHEELCHAIR ACCESSIBLE VEHICLES
PREMIUM RANGE



June 2019  |   PI Focus

23

They are often not perused by 
the solicitor; but this exercise 
could not be more crucial to 
understanding the claimant and 
their condition. 

A full set of records needs to be 
obtained, which may identify any 
pre-existing problems. 

They should not be dismissed out of 
hand or regarded as a concern. 

They need to be carefully considered 
with the claimant, and detailed in 
their witness statement. 

Scrutiny should also extend to other 
sets of contemporaneous records.

A thorough medical report should 
also include forensic consideration 
of the medical records. 

Specific questions should be raised 
of the expert about entries and any 
pre-existing vulnerabilities.

Records can also assist with the 
preparation of a chronology of 
treatment and medication. 

The medical records will reveal the 
path of treatment which can guide 
the solicitor about which experts 
need to be instructed. 

Unfortunately, treating medical 
practitioners do vary in their ability 
to identify these conditions and 

make the correct referrals on for 
the proper treatment. 

Further, pain management services 
vary geographically across the 
country, so claimants may not be 
aware of what is available to them. 

This sometimes leaves the solicitor 
to make the connections for the 
claimant to explore further.

It is important to remember the 
medical expert you instruct may only 
meet the claimant once, and for a 
limited period of time. 

The information that you provide 
in the form of witness statements 
and records could not be more 
important. It is essential that they 
are all detailed and accurate.

Medical experts

The choice of medical expert is 
also a matter which needs careful 
consideration.

Typically, the starting point may be 
to obtain orthopaedic evidence that 
will consider the physical aspects of 
the pain.  

At first sight, this may not be 
controversial. The problem arises 
that with time the expectation of 
improvement in pain levels does not 
materialise. 

A report could indicate ongoing pain 
symptoms that are not formally 
identified.  

A solicitor should not regard an 
absence of explanation or possible 
comments of inappropriate or 
abnormal behaviour, exaggeration 
or functional overlay and so forth as 
meaning this is not something real 
for the claimant, or unrelated to the 
traumatic event. It may simply be 
unexplained by physical causes alone.

What is reported by the claimant is 
pain amplified beyond the expected 
path of recovery.

At this stage it is essential that 
further medical evidence is 
obtained, and a diagnosis of a 
chronic pain condition made. 

Consideration should be given to the 
instruction of pain management / 
rheumatology / neurology experts for 
their medical opinion and advice on 
potential treatment, costings and likely 
outcome, if the treatment is followed. 

A psychiatrist can consider the 
psychological aspects of the 
perceived pain by reference to the 
multifactorial biopsychosocial factors 
that may be affecting the individual. 

Any report needs to be scrutinised, 
as any diagnosis and prognosis will 
inevitably be controversial in these 
cases.

Checks and balances

Chronic pain cases are difficult to 
run, even when you are experienced 
and aware of the issues.  

Whether a claim is running within 
the portal or as a multi-track claim, 
practitioners need to be aware that 
chronic pain is a possibility in the case. 

This can be difficult, as chronic pain 
can arise at different stages of an 
individual’s recovery, and in varying 
degrees of severity, so it may be not 
obvious at the outset. 

Checks and balances need to be put 
in place to ensure that such possible 
diagnoses are not missed. 

Solicitors need training on how 
to obtain proper and supportive 
evidence and crucially, in ensuring 
that cases are not settled too early, 
or at an undervalue.

Emma Potter is a partner at 
Barlow Robbins


