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In recent years there has been a surge in inheritance disputes reaching court and attracting media 
attention, with dramatic headlines and human drama stories.  

However, the cases which attract media attention are just the tip of the iceberg and do not account for 
the hundreds, if not thousands, of inheritance claims being brought every year which, despite never 
seeing the light of a court room, often result in hard fought disputes and settlements leading to the 
redistribution of a loved one’s estate. 

So why has there been an upsurge in inheritance disputes? 

One of the answers can be found in the changing socio-economic landscape we live in. Complex family 
structures can make the division of assets between second and third families seem contentious and 
create feelings of being hard done by. 

The increasing value of estates is another contributory factor. 
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The older the person making or changing a will, the more likely it can give credence to an allegation of lack of 

mental capacity. 

On the one hand, increasing property prices have made relatively modest estates worth fighting for 
and, on the other hand, economic uncertainty incentivises would-be claimants to seek a greater share 
of an estate. 

In any event, there is no doubt that society has become more aware of the ability to challenge a will 
and, according to court statistics, more willing to see a challenge through to what is, inevitably, a 
bitter ending at trial.  

Inheritance disputes tend to focus on one of two areas: the first relates to claims for a greater share of 
an estate, and the second around the validity of the will itself, which can bring allegations of undue 
influence, lack of capacity to make a will and even forgery. 

Grounds for contesting a will 

Challenging the validity of a will is, as one would expect, evidentially difficult, given the person who 
made the will and is being challenged is no longer around and therefore unable to provide critical 
evidence. 

However, when it comes to the letter of the law, there are various presumptions in favour of upholding 
a will which help avoid the courts becoming overrun with will validity disputes and protect our right of 
testamentary freedom. 

Lack of due execution 

For a will to be valid it must comply with requirements of the Wills Act 1837 which sets out that a will 
must: 

1. Be in writing, and signed by the person making the will (or by some other person in his/her 
presence and by his/her direction). 

2. It appears that the person making the will intended by his signature to give effect to the will. 
3. The signature is made or acknowledged by the person making the will in the presence of two 

or more witnesses present at the time.  

If it can be proved that a will has not been executed in accordance with these requirements, then it will 
be invalid and could bring into play any previous valid wills or the rules of intestacy, which govern 
how an estate should be distributed in the absence of a valid will. 

Lack of testamentary capacity 

Challenges to wills based on lack of capacity have increased almost hand-in-hand with our ageing 
population. 

The Office for National Statistics has predicted that by 2066, 26 per cent of the UK’s population will 
be aged over 65. 

Naturally, the older the person making or changing a will, the more likely it can give credence to an 
allegation of lack of mental capacity.  

The legal test for capacity to make a will dates back to the 1870 case of Banks v Goodfellow and 
requires anyone making a will to: 

1. Understand the nature and effect of making a will; 
2. Understand the extent of the property of which they are disposing; 
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3. Understand and appreciate the claims to which they ought to give effect, and; 
4. Must not suffer from a “disorder or delusion” which could bring about a disposal they would 

not otherwise have made. 

Inevitably, as age-related illness rise, claimants seek to attack wills on the basis that the person 
making the will may have been suffering from a “disorder or delusion” of the mind which could 
invalidate the will. 

One way to avoid these allegations is to obtain a medical opinion at the time of preparing a will where 
capacity could be brought into question at a later date. 

Interestingly, the same level of capacity is required in order to revoke a will as is required to make one. 

Lack of knowledge and approval 

A person making a will must know and approve of the contents of their will before it is executed. 

A claim of "lack of knowledge and approval" is often combined with a claim that the person making a 
will did not have the requisite level of capacity. 

Generally, a contemporaneous record of someone reading over their will in front of their lawyer and 
witnesses should be sufficient to rebut this kind of claim. 

Undue influence 

Claims of undue involve allegations that someone has made a will in such terms they would not have 
otherwise made had they not been subject to someone’s undue influence.  

However, these claims rarely succeed given that a claimant would have to prove that actual undue 
influence took place and is “inconsistent with any other hypothesis” as to why the will was drafted in 
certain terms.  

Forgery 

If a will is not signed or acknowledged by the person purported to have made it, then it goes without 
saying that it will be invalid. 

In cases involving allegations of forgery, the court will usually require a forensic examination report 
by a handwriting expert to help determine the issue. 

Financial provision claims 

It is possible to seek a greater share of an estate where there is a valid will or intestacy by pursuing a 
claim under the Inheritance (Provision for Family and Dependants) Act 1975. 

The 1975 Act, as it is commonly known, allows certain categories of claimant to apply to court to seek 
financial provision from an estate. 

The categories of claimant include: 

1. Spouses and civil partners of the person who died (as well as former spouses and civil 
partners); 

2. Anyone who, for the last two years of the deceased’s life, was living in the same household as 
them as their husband or wife; 

3. A child of the deceased; 
4. A child treated as a “child of the family”; 
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5. Any person who immediately prior to the death of the deceased was being maintained by 
them. 

There have been a flurry of 1975 Act cases in recent years. 

While many cases have been successful, the courts have stressed that the legislation is not designed to 
compensate disappointed beneficiaries or provide vast windfalls, but rather to do “the minimum 
equity to do justice”. 

As part of any 1975 Act claims, claimants are required to set out in detail their financial means, in 
order to demonstrate that the provision made for them (or not made for them) by a will or intestacy is 
not sufficient for their particular set of needs. Each case will be assessed on its own particular facts. 

The Supreme Court recently heard its first appeal in relation to a 1975 Act claim in the case of Ilott v 
Mitson. 

In this case an estranged adult daughter brought a claim for financial provision against her mother’s 
estate. 

It is worth noting that the deceased intentionally excluded her daughter from benefitting under her 
will and instead left her estate to a number of charities.  

The Ilott v Mitson case ran for almost 10 years and saw numerous appeals in the High Court and 
Court of Appeal before the Supreme Court determined that the original award in the sum of £50,000 
should stand. 

The total value of the estate was just under £500,000 and therefore the award constitutes 
approximately 10 per cent of the estate for the daughter who could demonstrate a financial need. 

Dispute resolution   

Despite the number of inheritance disputes passing through the courts, it is relatively rare to proceed 
to trial, so many claims are resolved outside of court. 

The fact that legal budgets to trial typically exceed £100,000 focuses warring parties on trying to 
reach a settlement, and this usually involves mediation. 

Mediation is a confidential, voluntary and flexible form of alternative dispute which involves an 
independent mediator (often an experienced lawyer) assisting the parties to work towards a 
negotiated settlement. 

The advantage to the parties being that they have absolute control of any agreement reached, and the 
costs of mediation are typically a fraction of the cost of pursuing a claim to trial. 

A successful mediation will also eliminate the risk of the losing party paying the winning parties’ costs 
at the end of any trial. 

Can claims be prevented? 

It is impossible to make a will immune to challenge. 

But wills which are professionally drafted usually stand up to scrutiny more than “homemade wills”, 
which can be an easy target for claimants if basic mistakes or the wrong language is used.  

In addition, a “letter of wishes” sitting behind a will which explains why it has been drafted in certain 
terms can form very important evidence if the will is disputed.   
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Being open with family members as to the contents of a will can also help manage any expectation of 
inheritance and potentially see off any disputes before they happen. 

Scott Taylor is head of the contentious trusts and estates team at Barlow Robbins 
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