
Sue Clark is in tlw 

Court of Protection 

team at Barlow Robbins 

The lack of court 
supervision over LPAs 
makes donors vulnerable 
and at risk. Although 
deputyships offer a greater 
level of supervision and 
protection to Ps, financial 
abuse is still possible: 
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Sue Clark highlights the risks of LPAs and deputyships and 
what can be done to safeguard the donor 

'Thieving son uses "power of attorney" 

to cheat ailing mother out of £86,000'... 

'My brother used his power of attorney 

to steal El 25k from our parents'... 

'Shameless mother who plundered 

brain-damaged daughter's £2.6m 

compensation fund to buy breast 

enlargements and jewellery faces jail'... 

However, the headline 'Warning 
over power of attorney risks' led an 
article which caused shockwaves 
throughout the private client and 
Court of Protection (CoP) profession. 
The recently retired, highly esteemed 
senior CoP judge Denzil Lush made 
a public and contentious statement 
in which he strongly criticised the 
Ministry of Justice (MoJ) and the lack 
of safeguarding in relation to LPAs. 
Most controversially he vowed that 
he would never make one for himself. 

If someone so intrinsically 
linked to the CoP, who has seen the 
consequences of the system, felt so 
strongly - surely there must be cause 
for concern? 

Background 

Statistics and trends 
A freedom of information (FOI) 
request to the Office of the Public 
Guardian (OPG) in 2016 revealed 
that the average age of donors for 
registered LPAs over the previous 
decade was 74 years or older. At 
the same time, Office for National 
Statistics figures from November 2018 
show that the number of people in the 
UK aged 65 and over increased in the 
previous 20 years from 15.9% to 18.2% 
and is expected to reach 24% by 2037. 

Age UK has identified that 
loneliness and associated isolation can 
increase the vulnerability of the elderly 
- especially following the death of a 
spouse. A worrying FOI request made 
to the Care Quality Commission (CQC) 
revealed that the majority of official 
financial abuse reports, which resulted 
in investigation by the CQC, involved 
victims over the age of 65. 

Most LPAs are used on behalf of 
donors who fall into this older age 
bracket which statistically means 
they are more likely to be vulnerable. 

As the size of this age group 
increases, the need for registered 
LPAs and deputyships can also be 
expected to increase and in turn will 
create a larger number of vulnerable 
individuals whose financial affairs 
are managed by others. 

The most recent OPG annual 
report shows that 770,995 LPA/EPA 
applications were made for the 
year 2017/18, an increase of 18.9% 
on the previous year. This meant 
that there were three million LPAs 
on the register. In addition, there 
were 59,528 deputyship orders in 
existence, an increase of 3.2% from 
the previous year. During that same 
reporting period, there were 5,245 
safeguarding referrals to the OPG, 
including allegations of abuse made 
against deputies and attorneys, 
of which 1,886 were accepted for 
investigation. 

Throughout this article the term TPA' 
is used to represent both lasting powers 
of attorney and enduring powers of 
attorney; the person over whose affairs 
the authority is given is referred to as 
'the donor' or 'P'; and the individual 
seeking or granted the authority as 
'attorney', 'donee' or 'deputy'. 
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DEPUTYSE AND LPAs 

What are the risks involved 
in deputyships and LPAs? 
Deputyships 
Before a deputyship order is made, 
it must be established that P does 
not have capacity to manage their 
property and affairs. The court must 
then determine whether authority 
should be given to the applicant and 
set the limits of such within the order. 

Making an application is a 
formal and fairly complex process. 
The Deputy's Declaration (COP4) 
clearly sets out the main duties and 
responsibilities and enables the court to 
consider whether the applicant has the 
necessary qualities to act on behalf of P. 
In addition, there is the requirement for 
completion of the personal statement, 
within which the applicant must state 
why they wish to act as P's deputy, 
and the personal undertaking to 
comply with their obligations. 

The OPG aims to contact new 
deputies with an offer of support and 
guidance within 35 days of receiving 
notification that a deputyship order is 
in place. This diminishes the distance 
created by a postal application and, 
if undertaken properly, should reduce 
the likelihood of 'ignorant' abuse 
created through lack of knowledge. 

The OPG is striving to implement an 
'end-to-end' style of case management 
in order for its staff members to become 
familiar with individual deputyship 
matters, build relationships with the 
deputies and spot safeguarding issues. 

Unfortunately, if the donor is acting 
dishonestly, they are unlikely to seek 
out support from the case manager. 

Unless the assets are minimal, there 
is a requirement for an annual report 
which details the decisions made on 
behalf of P and how the deputy is 
involved in the decision, and annual 
accounting for every penny received/ 
spent from each bank account. 

Drafting this report provides the 
deputy with an annual reminder of the 
responsibilities and duties imposed 
on them and the court's overriding 
authority. Although, with the OPG 
actively encouraging an increase in 
online reporting, the court's authority is 
again at risk of becoming diminished. 

This process does provide a higher 
level of oversight for P than that for 
LPAs, although it is still open to abuse 
and it does rely on an assumption 
of honesty from those making the 
application. For instance, what if not  

all bank accounts are included? What 
about other assets? Properties? If not 
disclosed there is a danger that these 
assets could be mismanaged under the 
authority afforded by the order with no 
oversight from the court. What if the 
capacity assessment is forged? 

LPAs - the bigger cause for concern? 
The process of making an LPA is 
even more reliant upon trust. The 
OPG's simplification of the LPA 
application process means there now 
exists a very obvious danger that 
the ease with which an LPA can be 
created may lead to abuse or to a 
situation where those involved do 
not understand the consequences of, 
or duties imposed by, the authority. 

Following two consultations in 
2012 and 2013 the OPG's objective, 
which mirrored those proposed by 
the government and the MoJ, was to 
develop processes so that more of its 
services could be provided completely 
digitally. This included a significant 
drive in making the LPA application 
process easier and online LPAs 
becoming a reality in May 2014. 

In 2016, Solicitors for the Elderly 
undertook a study which considered 
DIY LPAs (including those completed 
online) and their implications. It found 
that, even for those who felt themselves 
to be competent and capable, creating an 
LPA without using a legal professional 
can 'significantly raise the risk of a 
donor becoming a victim of fraud or 
coercion' either through undue pressure 
or by the use of falsified application 
documents. 

Although the donor must have 
capacity when creating the LPA, it may 
be a number of years between the time 
it is set up and registered and the time 
it starts being used. The donor may 
have lost capacity and the ability to 
object at the time it begins being used. 
Once registered, there is no routine 
check by the OPG that the donor 
agrees to the powers being used 
and no reporting obligations. 

Very little, if any, record keeping or 
reporting is required. The court has 
supervisory powers under s23 of the 
Mental Capacity Act 2005 (MCA) but 
does not usually invoke these unless 
given good reason to do so. Witnesses 
and a certificate provider are required 

when the application is being made, to 
ensure the donor understands and agrees 
to the creation of the LPA. However, 
there are no routine checks undertaken 
on the validity of the names, addresses 
and signatures given unless a concern is 
brought to the attention of the OPG. 

With a quarter of LPAs now created 
online, a distance and potential lack of 
accountability is created. It would be 
quite simple for one person to create 
an LPA and then falsely sign, witness 
and certify the document. If someone 
were to do so, and no other attorney 
or person to be notified was included, 
they then only need intercept the OPG's 
confirmation of registration to the donor 
before they can proceed undetected and 
unsupervised indefinitely. 

With the proposed introduction 
of a fully digital process, this kind 
of intentional fraud is only going to 
become easier. 

Problems with LPAs 
and deputyships 
It is clear that LPAs leave donors more 
susceptible to intentional financial 
abuse and, as Denzil Lush stated, the 
lack of court supervision over LPAs 
makes donors vulnerable and at risk. 
Although deputyships offer a greater 
level of supervision and protection to 
Ps, financial abuse is still possible. 

The main difficulty lies in the fact 
that, if abuse of these powers is not 
obvious, the court relies on others to 
report a problem. These may be other 
relatives or friends but increasingly 
responsibility for reporting falls to 
industry practitioners, such as ourselves, 
who become aware of potential abuse 
due to our involvement in other areas 
of P's life (for example property sales, 

The ease with which an LPA can be created may 
lead to abuse or to a situation where those involved 

do not understand the consequences of, or duties 
imposed by, the authority. 
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business transactions or at the time of 
making or changing a will). 

Intentional abuse 

Online applications mean that it can 
be possible that the donor has no 
knowledge that an LPA exists. An 
LPA can be drawn up in the space 

of an hour or two and if printed 
off, an unsuspecting donor may put 
their signature to an application with 
very little knowledge of what they 
are signing and the implications of 
such. There is also the danger of 
completely falsified applications. 

A certificate provider is required 
for LPAs but checks on their 
validity and the process followed to 
establish the donor's capacity and 
level of understanding will only be 
undertaken if a problem is brought 
to the court's attention. 

A vulnerable person, influenced 
by a persuasive and disreputable 
individual, may be coerced into 
making an LPA in their favour. 

Even under the authority of 
a more controlled deputyship, 
'hidden' assets may be stolen or 
used in a fraudulent way. 

Ignorance abuse 

In addition to intentional abuse and 
fraud undertaken by a disreputable 
donee, there is the conceivably more 
prevalent problem of ignorance 
abuse. This is when a donee does 
not understand the limit of their 
responsibilities or the duties owed 
to P, or simply believes they have 
an entitlement to P's assets through 
a gift or future inheritance. 

Many donees have little or no 
experience of managing large amounts 
of money or high-value assets such as P's 
house. The majority will not be legally 
erudite and may not understand the 
obligations they hold under the MCA. 

There are many examples of 
children, acting under authority for 

their parents, who when confronted 
with evidence of financial abuse claim: 

It will come to me anyway when 

he dies... 1 am just taking what 

is due to me because of all I do 

for Dad... It's what Dad would want. 

The distance the OPG has created by 
the introduction and promotion of the 
digitised LPA application process can 
only increase this type of abuse. 

What can we do as professionals? 
While it is apparent that deputyships 
involve a significantly higher level 
of accountability than LPAs, they are 
still open to abuse (even if through 
ignorance). At present the MoJ and 
OPG, by aiming for total digitalisation, 
are pushing for even more separation 
between applicants and the court. 

There is a relatively small window 
of opportunity to prevent the donor 
being placed at risk by a dishonest 
or incompetent donee. At the time 
an application is being made, it is 
crucial that we, as practitioners, act 
as gatekeepers for and on behalf of 
the donor and ensure that we have 
undertaken every possible protective 
step to safeguard their interests and 
make sure they are not compromised. 
This may be the only opportunity to  

stop abuse. Once an LPA or deputyship 
exists, we must still ask questions 
and be alert to abuse, however it is 
significantly more difficult to challenge 
an existing authority. 

Creating LPAs or deputyships 
There are several steps which 
practitioners should follow when 
involved in the application for or 
management of an LPA or deputyship. 

Take time to get to know the donor 

Ensure we meet the donor to establish 
either that they understand the 
authority they are giving the attorney 
(under an LPA); or that they do not 
have capacity (when a deputyship is 
being applied for). 

Consider whether they could be 
vulnerable due to: 

• Social isolation: are they cut off 
from family or friends? 

• Cognitive impairment: due to 
a brain injury or degenerative 
disorder. 

• Emotional sensitivity: due to 
bereavement or a difficult life event. 

If so, take extra care to understand 
their situation and to determine there 
is no undue influence. 

Considerations 
Consider and, where possible, 
encourage the donor to consider how 
well they know the donee and whether: 

• more than one attorney should be 
appointed; 

• a number of people should be 
notified; 

• the chosen donor has the right 
skills/time to act appropriately; and 

• when drafting, to include 
supervision or consultation 

The distance the OPG has created by the introduction 
and promotion of the digitised LPA application 
process can only increase this type of abuse. 

Contact details for the OPG Safeguarding Unit 

Email: 

Telephone: 	0115 934 2777 

Address: 

opg.safeguardingunit@publicguardian.gsi.gov.uk  

Textphone: 0115 934 2778 

Safeguarding Unit, Office of the Public Guardian, PO Box 16185, Birmingham B2 2WH 
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clauses so as to override the lack of 
independent oversight in LPAs, eg: 

My Attorney shall annually 

provide details of my accounts 

and other assets to [name)... To 

determine what is in my best 

interests, wherever practicable, my 

attorney must consult with [name] 

and take into account their views 

when a decision is being made 

about gifts over £100 or the sale 

of my home at [address]. 

Check understanding 
Does the donor understand:  

document in the presence of a legal 
professional to ensure the validity of 
the witnesses and certificate provider 
and to confirm that the donor fully 
understands the nature of the document. 

If the LPA is not to be used 
immediately, consider storing it for the 
donor with a requirement of either their 

• The limit of making gifts and the 
process behind deciding when they 
are appropriate is explained very 
clearly in OPG2 Giving Gifts for 
Someone Else. 

• The Solicitors Regulation Authority 
(SRA) offers guidance about 

If the LPA is not to be used immediately, consider 
storing it for the donor with a requirement of either 

their permission, or confirmation of their loss of 
capacity, to release the document. 

• What authority the LPA grants 
the attorney? Inform the donor 
of the risk of abuse and discuss 
with them ways to safeguard 
against misuse and exploitation. 

• That they can revoke authority at 
any time while they have capacity? 
Give them clear instructions as to 
how they can do this. 

Does the donee understand: 

• How best-interest decisions should 
be made with P at the centre of all 
decisions and involved wherever 
possible? Direct them to the OPG 
SD3 guide. 

• Their duties and responsibilities? 
Ensure they are made aware of their 
fiduciary duty and responsibilities. 

• The penalties for abuse of authority? 

When an LPA is ready for signing, 
it is recommended to execute the  

permission, or confirmation of their loss 
of capacity, to release the document. 

Consider creating a Plain English 
guide for donors and donees detailing 
duties, limits of authority and how to 
report concerns. 

If you do not like what you are 
hearing or if something does not seem 
right, keep asking questions until you 
are satisfied. 

Additional protection 
There are several comprehensive 
guides which professionals can use 
to support and protect donors: 

• Duties of the donee are covered in 
the OPG's comprehensive guide How 
to be a property and affairs deputy (SD3). 

• SD8 is a guide to the OPG's 
Safeguarding Policy Protecting 
Vulnerable Adults — including 
sections 9 to 11 which cover 
abuse and how to spot it.  

acting for 'vulnerable people' and 
solicitors' responsibilities with 
reference to the SRA Principles 
and MCA obligations. 

Cifas, which was launched in 
1988 as the Credit Industry Fraud 
Avoidance System, is a not-for-profit 
organisation, set up as an initiative of 
the police and credit industry to reduce 
fraud. It offers a free 'Protecting the 
Vulnerable' service which provides 
an enhanced level of protection for 
vulnerable people, deemed incapable 
of managing their finances, who are 
subject to a Court of Protection order, 
deputyship or appointeeship. All the 
deputy, attorney or appointee need do 
is to register P's details on the Cifas 
database and, if an application for a 
financial product (eg a loan, mortgage, 
credit card) is made via one of the 
member organisations. P's vulnerable 
status will be flagged up and the 
application automatically declined. 



DEPUTYSHIPS AND LPAs 

After the LPA/deputyship 

is in place 

Both deputyships and LPAs can leave 
the donor open to indefinite abuse. 

Signs for concern 

After the LPA or deputyship is in place, 
practitioners still have a professional 

duty to consider the donor by 
remaining vigilant to the possibility of 
abuse and act if alerted to its existence. 
One or a number of conditions may 
suggest abuse is possible, including: 

• unexplained payments or 
withdrawals from accounts; 

• unpaid household bills or care 
home fees; 

• donor is short of money; 

• an isolated donor; and 

• credit applications in donor's name. 

Reporting a concern 

The OPG Safeguarding Unit can 
be contacted to report a concern  

about an attorney or deputy (eg the 
misuse of money or decisions that 
are not in the best interests of the 
donor). 

It is worth considering if there 
are any other trusted friends, family 
members or social care professionals 
who can be contacted to discuss any 

concerns, although care is needed 
not to 'tip-off' the potential abuser. 
Consider the implications for P of 
reporting abuse eg is the donee P's 
only visitor? 

If there are concerns relating 
to anyone's safety, then the police 
should be immediately involved. 

The OPG is currently piloting a 
mediation service to consider cases 
where there is a family dispute as to 
what is in P's best interests, but no 
abuse or criminal activity is apparent. 
If successful, this scheme may deal 
with cases of lower concern and 
allow other resources to deal with 
the case likely to be of more risk to P. 

Summary for practitioners 

Abuse under deputyships and LPAs 
is statistically rare but can have a  

devastating effect on the donor and 
others around them. The nature 
of the authority given under these 
instruments makes them attractive 
to those who seek to take advantage 
of the vulnerable. Because of the lack 
of supervision from the OPG, LPAs 
are more susceptible to abuse than 
deputyships. Therefore, it is vital 
industry practitioners remain alert 
to fraud and take steps to ensure 
the donor is protected. With the 
increasingly distant supervision of 
the court, it is imperative that the 
industry acts as the gatekeepers. 
The application process may be the 
only chance to prevent abuse and 
it is crucial that we do whatever is 
necessary to alleviate the risks. 

Remember: 

• Know the donor. 

• Know those involved and the 
financial circumstances. 

• Ensure all are aware of their 
duties and responsibilities. 

• Draft the document to include 
safeguarding terms. 

• Consider your ongoing 
responsibilities. 

• Ask questions. 

• Report abuse. • 

It is worth considering if there are any other trusted 
friends, family members or social care professionals 
who can be contacted to discuss any concerns. 
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