
Trusts and Estates Law & Tax Journal 11May 2019

Should I stay or should I go?
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T he High Court recently tried a 
preliminary issue in the case of 
Proles v Kohli [2018] as to whether 

an Indian man, who had resided in 
England for 12 years, prior to returning 
to India and dying there, could be 
deemed to be ‘domiciled’ in England for 
the purposes of s1(1) of the Inheritance 
(Provision for Family and Dependants) 
Act 1975. The claimant made her 
application for reasonable financial 
provision as a child of the deceased and 
her mother acted as litigation friend. 
The court found that the deceased was 
domiciled in England and Wales and 
that the claim should proceed.

The law 
Domicile of origin is a question of fact 
and is based on a person’s domicile at 
birth.

Domicile of choice is set out in Dicey, 
Morris & Collins Conflict of Laws 15th 
edn, Chapter 6, s2:B as follows:

Rule 10:
Every independent person can acquire a 
domicile of choice by the combination of 
residence and intention of permanent or 
indefinite residence, but not otherwise.

Rule 11:
Any circumstance which is evidence of 
a person’s residence, or of his intention 
to reside permanently or indefinitely 
in a country, must be considered in 
determining whether he has acquired  
a domicile of choice in that country.

[...]

Rule 13:
(1) A person abandons a domicile of 

choice in a country by ceasing  
to reside there and by ceasing to 
intend to reside there permanently 
or indefinitely, and not otherwise

(2) When a domicile of choice is 
abandoned, either (i) a new  
domicile of choice is acquired;  
or (ii) the domicile of origin  
revives.

The concepts of ‘residence’ and 
‘intention’ are therefore key in 
considering whether one has adopted 
(or abandoned) a domicile of choice. 
Both of these concepts were considered 
in the case of Udny v Udny [1869], 
where it was held:

Domicile of choice is a conclusion or 
inference which the law derives from  
the fact of a man fixing voluntarily his 
sole or chief residence in a particular 
place, with an intention of continuing  
to reside there for an unlimited time.

‘Unlimited time’ was also considered 
in IRC v Bullock [1976] at 1184H, where 
Buckley LJ held:

… I do not think that it is necessary to 
show that the intention to make a home 
in the new country is irrevocable or that 
the person… will have no opportunity 
to change his mind… the true test is 
whether he intends to make his home  
in the new country until the end of his 
days unless and until something happens 
to him to make him change his mind.

As to intention, Mummery LJ found 
in Agulian v Cyganik [2006] that the 
court must look back as from the date 
of death at:

… the whole of the deceased’s life,  
at what he had done with his life, at 
what life had done to him and at what 
were his inferred intentions in order 
to decide whether he had acquired a 
domicile of choice in England by the 
date of his death.
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‘The concepts of “residence” 
and “intention” are key in 
considering whether one has 
adopted (or abandoned) a 
domicile of choice.’

Scott Taylor and Oliver Black investigate the factors that  
will be taken into account when establishing domicile 
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Background 
Baldev Kohli (the deceased) was  
born in 1956. In 1980 he married  
Harjeet Kaur Kohli (Mrs Kohli, the 
defendant), and they had two sons, 
Rajveer (born September 1981),  
and Aviraj (born September 1984). 
Initially, the deceased set up a 

pharmaceuticals business in Delhi, 
running his own factory. Later, 
he began working for a Dutch 
pharmaceutical company, which 
necessitated travelling to England.

Upon spending more time in 
England following the sale of his 
business in India in c.2000, the 
deceased registered for VAT purposes 
with HMRC in 2002. The deceased 
was keen for his sons to receive  
their higher education in the UK, 
and travelled to the UK with Aviraj, 
who enrolled at the University of 
Kingston in September 2002. Soon 
after, the deceased bought a property 
in Kingston (Tudor Drive) which  
was large enough for both himself 
and Aviraj to reside at.

In September 2003 the deceased 
registered with a local GP, and gave 
Tudor Drive as his address, along  
with a UK mobile number.

In 2004 the deceased sold Tudor 
Drive and bought a larger property  
in Kingston, and Rajveer moved  
to England to begin studying at 
Kingston University. The deceased  
also opened his first UK bank account 
with the Halifax in October 2004.

The court found that the deceased 
benefited from a facility of £300,000 
borrowed from Handelsbanken, as  
well as a gift of c£500,000 from his 
father, and that these sums were 
invested in UK properties.

During 2004 the deceased and  
Mrs Kohli began developing their 
house in India into flats, which were 
later sold, with the court finding that 
the proceeds of sale of these properties 
were brought to the UK and invested  
in multiple property deals over 
the years that followed. By 2008 

the deceased had set up an Indian 
restaurant in the UK.

Various UK property dealing 
continued, with the deceased having 
limited involvement in an ultimately 
fruitless business venture with his  
sons in India to set up a Nando’s 
restaurant franchise. The defendant 

argued this evidenced the deceased’s 
willingness to seek investment 
opportunities in India.

The court found that the deceased 
began to experience problems in his 
marriage from around 2009, and 
entered into a short relationship  
with his secretary, Fiona Sturley  
(Ms Sturley).

In 2010 the deceased joined  
St George’s Hill Tennis Club (the  
tennis club), where he met Melissa 
Proles (Ms Proles).

In 2012 the deceased spent 218  
days in the UK and 132 days in India. 

The deceased and Ms Proles began 
a relationship in early 2012, with the 
deceased telling Ms Proles that he 
was divorced, and they began looking 
for a property for them both to live 
at in March 2012. The deceased then 
holidayed with Mrs Kohli in India 
between April-May 2012.

The deceased and Ms Proles 
then began living together in rented 
accommodation from June 2012 while 
looking for a property to purchase 
together. However, their relationship 
broke down in August 2012, by which 
time Ms Proles was pregnant. She  
gave birth to a daughter, Amélie, on  
5 March 2013, though the deceased  
was said to have doubted his paternity.

In 2013 the deceased spent 303 days 
in the UK and 59 days in India. 

Despite the deceased’s doubts as to 
his paternity, a number of witnesses 
gave evidence as to his commitment 
and dedication to Amélie. He saw her 
several times a week and supported  
her and Ms Proles financially.

In 2014 the deceased spent 342 
 days in the UK and 23 days in 
India. Mrs Kohli visited the UK in 

April 2014, for the first time since 
August 2011. In June 2014 the 
deceased visited a solicitor, Vanessa 
McMurtrie (VM) at Mackrell Turner 
Garrett (MTG), for advice regarding 
obtaining parental responsibility for 
Amélie, whom he referred to as his 
daughter. The attendance note of 
the meeting referred to the deceased 
going away ‘on holiday’ for two 
months, which the court found must 
have referred to India.

The deceased also met with Graham 
Harvey (GH), MTG’s private client 
partner, on 11 November 2014, to give 
instructions for a will. The deceased 
told GH that he had spent 10-14 years 
between India and the UK, that he was 
resident in the UK for tax purposes 
and that he was single/separated. 
He explained his various business 
properties in the UK.

In October 2014 the deceased 
was diagnosed with mouth cancer 
and received treatment from the 
NHS. On 10 November 2014, the 
deceased and Ms Proles attended 
VM’s offices, whereupon the deceased 
signed a statutory declaration of 
acknowledgement of parentage. VM 
then drafted a parenting agreement, 
which stated ‘Baldev is habitually 
resident in England and Wales but  
his domicile of origin is India’.

Ms Proles later instructed her own 
solicitor, Eleonora Newberry (EN) of 
Mundays, in relation to the parenting 
agreement. VM had a discussion with 
EN, and reported back to the deceased 
that:

The other point raised was about your 
domicile. [Ms Proles’] solicitor was 
unhappy about acknowledging your 
domicile of origin is India in the document 
as it might affect claims against your 
estate after death in the absence of 
provision for Amélie in your will.

But as a matter of fact your domicile of 
origin is India and for the purposes of 
your will you are non-domiciled, that is 
you do not say your domicile of choice is 
England and Wales i.e. you have made the 
decision to live out your days in England.

The deceased phoned VM the same 
day. Her attendance note recorded:

He hadn’t decided whether he wanted 
to stay in England or return to India or 
anywhere else for that matter.

Despite the deceased’s doubts as to his paternity, 
a number of witnesses gave evidence as to his 
commitment and dedication to Amélie.
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On 17 November 2014, there was an 
email exchange between VM and EN, 
where EN stated: 

Thank you for your telephone call on 
Friday evening when you explain the 
position that your colleague from private 
client said his view was that for Will 
and for tax purposes, Baldev is currently 
non-domiciled in England and Wales.

… [Ms Proles’] instruction is that 
Baldev’s domicile of choice would be 
England and Wales. As you know I 
am a bit reluctant for her to sign an 
agreement which indicates that he is not 
domiciled in England and Wales because 
I think this could be another hurdle 
for [Ms Proles] to cross if she ever did 
need to make an Inheritance Act claim. 
I wondered therefore if this could be 
changed to either:

1) That Baldev says his domicile of 
choice is England and Wales (if that  
is his instruction!) or

2) Remove the reference to habitual 
residence/domicile/nationality 
altogether?

VM responded on the same day to 
say that (1) would be inaccurate and  
(2) was a mere statement of fact.

The two solicitors also had a 
telephone conversation on the same 
day, in which it was recorded that 
Mundays: 

… weren’t happy to acknowledge  
that [the deceased’s] domicile was  
in India, because it might restrict  
[Ms Proles’] ability to make a claim 
under the Inheritance Act. 

It was also recorded that ‘[GH] 
couldn’t get clear instructions from 
[the deceased] about whether or not 
he intended to live out his days in 
England’.

Also on 17 November 2014, GH 
emailed the deceased attaching a  
draft will. The email read:

You were born in India and have 
only lived in the UK for the last 
10 years or so. You have made a 
separate will in India in relation 
to your Indian property and you 
consider yourself domiciled in India 
and you do not consider England 
to be your permanent home. Please 

correct me if I’m wrong… Kindly 
also note that I have not undertaken 
a full analysis of your domicile 
position for succession law purposes 
because I have not investigated your 
circumstances in full, such as your 

links to India, as that was not within 
the remit of my instructions.

The draft will stated:

2. Declaration of domicile
I declare that I am domiciled in  
India and I do not consider England  
to be my permanent home.

The deceased never replied to  
GH’s email and the confirmation 
sought by him was never given. The 
full investigation of the deceased’s 
domicile was never undertaken  
and the draft will never executed.

From 29 November 2014 the 
deceased’s company entered into a 
one-year lease of a property, 53 Marina 
Place, Hampton Wick (53 Marina Place), 
and the deceased moved in there.

In 2015, the deceased spent every day 
until 3 November 2015 in the UK. He 
then spent 35 days in India, eventually 
dying there on 8 December 2015.

On a date, apparently late 2014 or 
early 2015, the deceased instructed 
solicitors in the purchase of Bridgeway 
House, Weybridge – a five-bedroom 
detached house. Although the 
transaction fell through, the court 
found that the deceased was at this 
stage seeking to buy a permanent  
home in England because he intended 
to remain here indefinitely.

On 11 March 2015, the deceased 
wrote to Amélie’s school to give 
them his address at 53 Marina Place, 
but advising them that he would be 
moving to a different address shortly. 
The court also found (based on the 
evidence of the deceased’s accountant) 
that from March 2015 the deceased was 
actively seeking tenants for two of his 

restaurants so that this business would 
continue. On 29 April 2015 Amélie’s 
birth certificate was reissued naming 
the deceased as her father.

On 11 May 2015, the deceased 
instructed a new solicitor, Barbara 

Williams (BW) of Infields Solicitors,  
to prepare a will. Her attendance  
note read:

He confirmed that he was domiciled  
and resident for tax purposes in the 
United Kingdom and that he held no 
property abroad or offshore but that  
his wife is currently in India.

This will also recorded the 
deceased’s address as 53 Marina Place, 
and made no reference to domicile.  
The will made provision for Amélie  
by giving her a property belonging to 
the deceased. This will was executed  
on 15 May 2015.

The deceased was then told in 
October 2015 that his cancer had 
progressed and that his treatment 
would be halted for a period of six 
weeks, before further scans would  
take place in order to inform the  
next course of action in relation to 
treatment.

At this point the deceased made the 
decision to return to India. In a text 
on 22 October 2015, the deceased said 
to Ms Proles ‘I am going to India on 
Monday just to recover and be myself 
and go to Golden Temple’. Ms Proles 
queried whether the deceased was well 
enough to travel to India. He replied 
‘That’s why I’m going to India its warm 
and I can recover’. He told Ms Proles 
that his next scan was in the UK on  
3 December 2015.

The deceased’s consultant recorded 
in a letter dated 4 November 2015 that: 

… [the deceased] will travel to India  
and I have informed him that this  
seems reasonable to me. We will  
see him on his return.

Although the transaction fell through, the court 
found that the deceased was at this stage seeking 

to buy a permanent home in England because he 
intended to remain here indefinitely.
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The deceased’s relationship with  
Ms Proles became acrimonious from 
this point, and the deceased again 
visited BM on 30 October 2015 in 
order to amend his will, varying and 
executing it on the same day. This will 
made no provision for Amélie. The 

deceased told BM that he had come to 
understand that Amélie was not his 
daughter. The deceased’s address in  
the will was again 53 Marina Place. 

BM set out in a letter dated  
30 March 2016 that: 

Mr Kohli did refer to his intention to visit 
India… but he did not say that he wished 
to stay there permanently. He did refer 
to his properties and business interests  

in the United Kingdom, but not to any 
property or business interests in India.

The deceased travelled to India  
on 3 November 2015 and died there  
on 8 December 2015. The court found 
that while in India, Rajveer entered  

into a tenancy of a flat in Richmond, 
which would serve as the deceased’s 
home upon his return to England.

At first instance
Master Clark found that the deceased 
was domiciled in England at the date 
of his death. She gave details in her 
judgment as to whether i) the deceased 
had adopted England as his domicile  
of choice and ii) whether the deceased 

had abandoned England as his domicile 
of choice by returning to India prior  
to his death.

Counsel for the claimant argued 
that the deceased’s ‘tapestry of life’ in 
England, compared with his connections 
to India, was such that it demonstrated 
his intention to remain in the UK 
indefinitely. She argued that the deceased 
had acquired domicile of choice in the 
UK based on three heads, namely:

His business activity and property  
investments in the respective countries 
Mrs Kohli’s argument that the deceased’s 
business activity in the UK was winding 
down towards the end of his life was 
not accepted, counsel adding that a 
VAT appeal in the UK demonstrated 
the deceased’s intention to continue to 
trade from two commercial properties, 
furthermore, he would often use business 
accounts for personal expenditure. 

The deceased’s property dealings 
were found to be sophisticated, and  
not merely ‘flipping’ properties for 
profit. He owned 15 properties at 
various times, some of which were 
retained for lengthy periods.

Counsel for the claimant argued that the deceased’s 
‘tapestry of life’ in England, compared with his 
connections to India, was such that it demonstrated 
his intention to remain in the UK indefinitely.
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By 2015, the deceased had three 
personal UK bank accounts, three 
company accounts, a loan account  
with Handelsbanken, two high  
street store cards and a credit card.

The court rejected the argument 
that the deceased’s business interests 
in England represented only a ‘small 
proportion’ of his working life as being 
irrelevant and found that, contrary to the 
defendant’s assertion that the deceased 
was winding down his business interests 
in the UK following the 2008 crisis, he 
was seeking to realise assets in order  
to relieve financial difficulties. 

His social and emotional connections  
in the respective countries
The court considered the deceased and 
Mrs Kohli’s relationship throughout  
the period to be ‘an important issue’, as 
she had been based in India throughout 
the period from 2003 until his death. 

As above, the deceased gave 
different accounts of his relationship 
with his wife to different people. The 
court found that the truthful account  
of the marriage was that given to his 
GP and solicitors; that he and his wife 
were separated.

The deceased was found to be 
‘most closely tied emotionally’ to his 
two sons and Amélie. The deceased’s 
‘wholehearted commitment’ to Amélie, 
up until the weeks preceding his death, 
was noted, as were the two ‘serious 
emotional relationships’ with other 
women. By contrast, Mrs Kohli did not 
visit the UK for a period of 2.5 years 
from August 2011 to April 2014, with 
the court noting that even accounting 
for the deceased’s trips to India, this 
was a ‘substantial period for the couple 
to live apart’. 

The court found that from about 
2009 the deceased was no longer  
closely bound to Mrs Kohli, and that  
his ‘emotional centre of gravity had 
moved from India to England’. The 
court found the decision to leave 
his estate to Mrs Kohli to be one of 
gratitude for her taking care of him 
towards the end of his life, rather than 
devotion. The deceased also expressed 
confidence that his estate would then 
be left by Mrs Kohli to their sons.

The deceased’s desire for an ongoing 
relationship with Amélie was also an 
‘important factor’, and breaking off 
relations with Ms Proles was not found 
to be determinative of his relationship 
with Amélie. 

The deceased’s membership of  
the tennis club was also found to  
be relevant. It was ‘a huge part’ of  
his life, and there was no evidence  
of any social life in India. 

His professional connections  
to the respective countries
It was noted that the deceased  
received all of his medical care in  

the UK and had instructed solicitors 
and an accountant in England.

Judgment 
Interestingly, the deceased’s possession 
of an Indian passport, identity card, 
election card, international driving 
permit and a limited visa to live and 
work in the UK seemed to be of little 
significance. 

Master Clark then went on to briefly 
consider whether, by virtue of the fact 
that he had left the country, the deceased 
had abandoned his English domicile of 
choice. She found the contemporaneous 
evidence that he intended to return to the 
UK to be strong, and listed factors such 
as future medical appointments booked 
in the UK, the deceased’s recent will 
giving a UK address, and having told his 
solicitor that he was ‘visiting’ India. 

She considered that the deceased’s 
intention at the time he went to India was 
that he would return to the UK, and 
while there, he realised that he would 
not be able to do so. She found that 
the deceased had not abandoned his 
English domicile for three reasons:

• such a situation was forced upon 
him by his impending death (Udny 
applied);

• it could not be a decision as to where 
he would reside indefinitely, as there 
was no life left to be lived; and

• even if the deceased had travelled 
intending to die in India, this is not 
a decision to spend ‘a significant 
part of [his] life’ there, merely a 

decision that the event of his  
death should take place in India.

On seeking permission to appeal
The defendant then sought leave to 
appeal Master Clark’s ruling (Kohli v 
Proles [2019]). The application was heard 
by Mann J and he gave a brief judgment 
rejecting all of the potential grounds of 
appeal raised by the applicant.

One of the points raised in the 
application was that Master Clark never 
actually explicitly found the deceased’s 
‘sole or chief residence’ to be England. 
Mann J found that this had effectively 
been implied, and stated: 

… what is important… is not necessarily 
the quality of living in any particular house 
at any particular moment, but the concept 
of making this country the ‘sole or chief 
residence’. A series of temporary homes, 
occupied while they were redeveloped to 
be sold at a profit, is not inconsistent with 
an intention to make England and Wales a 
person’s ‘sole or chief residence’.

Summary
This case therefore summarises in 
detail what is required in order to 
demonstrate an intention to create a 
sole or chief residence for the purposes 
of creating a domicile of choice. In 
practice, cases such as this will turn 
on their own facts. However Master 
Clark’s intricate examination of the 
facts in this case, as well as Mann J’s 
helpful clarification of the position,  
will assist those faced with the burden 
of seeking to establish domicile.  n

The deceased’s possession of an Indian passport, 
identity card, election card, international driving 

permit and a limited visa to live and work in the UK 
seemed to be of little significance.
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