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Salary sacrifice school fees – last chance saloon! 

Hitherto, independent schools have been able to offer staff the opportunity to save some of the cost of 
the school fees relating to their own children’s attendance at the school via salary sacrifice arrangements.

In March 2016, the government indicated it was considering introducing restrictions on the use of salary 
sacrifice schemes. From August to October 2016, HMRC consulted in relation to proposed restrictions on 
the use of salary sacrifice for the provision of benefits in kind.

On 23 November 2016, in the Autumn Statement, the Chancellor confirmed that existing tax relief on 
salary sacrifice arrangements would be scaled back from April 2017.

The only schemes which will continue to benefit from tax relief through salary sacrifice from April 
onwards will be: childcare benefits, cycles etc under cycle to work schemes, enhanced employer pension 
contributions to registered pension schemes, and ultra-low emission cars.

This means that no new salary sacrifice arrangements in relation to payment of school fees will be 
permitted from 6 April 2017 onwards. However, existing salary sacrifice arrangements in respect of school 
fees will be protected and permitted to continue until 5 April 2021, at which point they will cease.

There is a short window within which to implement a salary sacrifice arrangement in respect of school 
fees for staff children. Any such arrangements will only run until April 2021. Any school wishing to take 
advantage of this limited opportunity to provide such benefit to staff must act by 5 April 2017, by issuing 
the employee with a Statement of Changes which clearly sets out variation to the terms of employment 
including at least:

Key Responsibilities  
▪ The reduction in remuneration

▪ Explanation that there will be a resulting impact on other aspects of the employee’s entitlements 
 e.g. pension contributions, sick pay etc. and National Insurance contributions

▪ Explanation that the variation represents a permanent change (although HMRC has indicated that  
 arrangements which are stated to run for at least 12 months should suffice).

By Ben Collingwood, Senior Associate, Schools & Charities, Barlow Robbins. Ben can be contacted at 
BenCollingwood@BarlowRobbins.com and +44 (0)1483 464204.
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Failure to act may constitute gross misconduct

The Court of Appeal has recently ruled that an act of gross negligence can result in the fair summary 
dismissal of an employee for gross misconduct.

The Claimant, Mr Adesokan (“Mr A”) had been employed by Sainsbury’s for 26 years, most recently as 
Regional Operations Manager. He worked alongside Mr Briner (“Mr B”), an HR Manager. In 2013, Mr A 
and Mr B were to complete Sainsbury’s ‘Talkback’ staff survey and during the process, Mr B sent an email 
to other store managers informing them of ways in which they might be able to influence the results and 
ultimately present Mr A’s region in a better light. Mr B presented the email as though it was sent jointly 
from Mr A and himself. When he became aware of the email, Mr A instructed Mr B to clarify with the 
recipients what he meant in that email. However, Mr B ignored this request.

Mr A did not then check that his instruction had been carried out.

The original email was then circulated again. Mr A discovered that Mr B had not carried out his earlier 
request to clarify the situation with the store managers. However, Mr A again failed to take any other 
action or contact his superiors for guidance.

The offending email was later brought to the company’s attention. Mr A was subsequently disciplined and 
the Company summarily dismissed him for gross misconduct.

Mr A brought a claim for breach of contract on the basis that his actions were not capable of amounting to 
gross misconduct. The High Court Judge ruled that although Mr A had not been dishonest and his actions 
were not deliberate, his failure to take any corrective steps amounted to gross misconduct as the Company 
had lost trust and confidence in him as a result.

Mr A appealed the decision on the basis that he did not send the email and his failure to take any 
corrective action was not deliberate. Furthermore, he had 26 years of service with a clean disciplinary 
record and had caused his employer no harm.

The Court of Appeal disagreed, stating that, for an employee of Mr A’s standing, when ‘it became known 
to him that the integrity of the process was being undermined or at least was at risk of being undermined 
as a result of the email, it was his duty to ensure that it was remedied. Given the critical role which the … 
procedure played in the culture of Sainsbury’s, he had to correct the message sent by Mr B in the email, 
or at least take steps to ensure that this was done. The steps he did take, requiring Mr B to clarify the 
situation were not enough, or at least it was plainly insufficient once he knew that the order had been 
ignored and thereafter he did nothing about it.’

The Judge was therefore entitled to find that this amounted to a ‘serious dereliction’ of Mr A’s duty and 
that this ‘failing constituted gross misconduct because it had the effect of undermining the trust and 
confidence in the employment relationship.’ Furthermore, the Court of Appeal accepted that Mr A had not 
deliberately failed to act, but he was negligent in failing to act.



DYNAMIC LEGAL SUPPORT FOR SUCCESSFUL INDIVIDUALS, BUSINESSES, SCHOOLS & CHARITIES

5

DYNAMIC LEGAL SUPPORT FOR SUCCESSFUL INDIVIDUALS, BUSINESSES, SCHOOLS & CHARITIES

Failure to act may constitute gross misconduct

This principle has application to any omission which has serious implications. Schools are particularly 
concerned about responding to concerns about safeguarding. Schools are familiar with their duty to 
respond to concerns relating to the safety and welfare of pupils according to the statutory safeguarding 
duty and procedures set out in Keeping Children Safe in Education. It follows that failure of a member of 
staff to respond to safeguarding concerns appropriately has the potential to be viewed as serious or gross 
misconduct.

Of course, each case will turn on its own facts. Clearly the degree of trust and confidence placed upon 
more senior staff would be significantly greater than junior staff. While senior staff and the Designated 
Safeguarding Lead have enhanced training and responsibility for safeguarding matters, the safeguarding 
duty is the responsibility of all staff and Schools may wish to emphasise the standards of conduct required. 
In this case the unblemished employment record did not mitigate the employee’s omission to take steps 
to rectify the situation.

Schools would be wise to review disciplinary procedures to ensure they include clear, non-exhaustive, 
examples of conduct or circumstances which may constitute gross misconduct so as to include serious 
omissions/negligence.

By Ben Collingwood, Senior Associate, Schools & Charities, Barlow Robbins. Ben can be contacted at 
BenCollingwood@BarlowRobbins.com and +44 (0)1483 464204.
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Schools should take care to avoid the potential pitfalls of the 
law on employment status

There have been a number of recently reported cases in the Courts relating to the thorny topic of 
employment status. As many schools appoint sports coaches, music teachers and others on a self-
employed basis, it is timely to provide an update on the impact of these recent cases.

As explained in an article (http://www.barlowrobbins.com/resources/status-anxiety-part-one) prepared by 
Will De Fazio-Saunders in our Employment team in February 2017, there are – broadly speaking – three 
categories of employment status:

▪ Employment

▪ Worker, and;

▪ Self-employed (independent contractor)

The distinction between these terms is crucial, since there are certain rights which are available to employees in 
English law which are not available to workers and the self-employed (such as the right to bring a claim in unfair 
dismissal). Furthermore, certain rights are available to workers (relating to, for example, working time, minimum 
wage and “whistleblowing”) which the self-employed do not enjoy.

Since employment status determines the rights which employees or workers enjoy under employment law, it 
also determines the potential liabilities to which employers are exposed.

Employment law, as interpreted by the Courts, has failed to provide a definitive set of criteria against which 
employment status may be determined. This is an area of law which is evolving and many of the cases turn of 
specific facts which may not apply elsewhere.

A number of reviews are currently being carried out into employment status – with a particular focus on the 
“gig economy” – by the Department for Business, Employment and Industrial Strategy (“BEIS”), the Office for 
Tax Simplification (“OTS”) and the Work and Pensions Committee. The outcome of these reviews may assist the 
government in providing greater clarity, but for now the impact of the existing law needs to be interpreted.

Statutory definitions 
Under section 230(1) of the Employment Rights Act (“ERA 1996”) an employee is defined as “…an individual 
who… works under… a contract of employment…”

A contract of employment is defined as “…a contract of service…” which has in case law been distinguished from 
a “contract for services” where the individual is an independent contractor i.e. self-employed.

If the distinction between employees and independent contractors is relatively clear, the lines of categorisation 
have been blurred by the introduction of the third status – that of “worker” – which sits somewhat awkwardly 
between the other two.

A worker is defined under section 230(3) of the ERA 1996 as an individual who works under either a  
contract of employment or any other contract to do personally any work for another party who is not a client of 
the individual.
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Therefore, whilst all employees are workers, not all workers are employees.

The fundamental requirements for a worker are that the individual performs the work personally, the 
employer is a business undertaking, and there is mutuality of obligation (for the employer to provide, and 
the worker to accept work). The Courts will take into consideration a number of other factors.

Finally, a further definition of “worker” exists in the context of discrimination law, which, under section 
83(2) Equality Act 2010 (“EA 2010”) protects those who are in or applying for “employment under a 
contract of employment… or a contract personally to do work”.

This definition, like that in the ERA 1996, also covers employees and workers, but it does not expressly 
exclude those providing services to a client or customer in the course of practising a profession or running 
a business, provided there is a contractual obligation to perform the work personally. The EA 2010 
definition of “worker” is therefore a wider and more inclusive one than that found in the ERA 1996.

In one recent case that has attracted media attention, namely Pimlico Plumbers & Mullins v Gary Smith, 
the Court of Appeal upheld the decision of the Employment Appeal Tribunal (EAT) and held that Mr 
Smith, a plumber engaged by Pimlico Plumbers (PP) was a ‘worker’ and not a self-employed contractor, 
as asserted by PP. PP engaged Mr Smith as a plumber for approximately five and a half years and 
terminated the relationship approximately four months after Mr Smith suffered a heart attack. Mr Smith 
subsequently issued proceedings in the employment tribunal claiming unfair dismissal, wrongful dismissal, 
entitlement to pay during medical suspension, holiday pay, unlawful deductions from wages and disability 
discrimination.

Key facts were:

▪  Mr Smith wore a PP uniform and drove a PP branded van.

▪ The contract between PP and Mr Smith was structured as a self-employed relationship. Mr Smith  
 provided his own tools and equipment. He bore a significant proportion of the commercial risk. For  
 example, if a customer failed to make payment he would not receive payment; liability arising from  
 his services lay with him and he was responsible for arranging liability insurance.

▪ Mr Smith was under no obligation to accept work from PP, and it was not obliged to offer him any  
 work. However, there was a separate provision stating that Mr Smith should complete a minimum of  
 40 hours a week. Mr Smith said that in practice he was able to turn down work.

▪ Mr Smith submitted invoices and filed his own tax returns on a self-employed basis.

▪ PP would put him in contact with prospective customers and he visited them and quoted for work.

▪ There was no express right of substitution in the contractual documentation, consistent with a   
 genuine self-employed arrangement.

Even though both parties operated on the basis that Mr Smith was self-employed, the EAT held that 
Mr Smith as a ‘worker’ and not genuinely self-employed, primarily because he was expected to provide 
personal service, even though PP plumbers could swap assignments between themselves and sub-contract 
some of the more specialist aspects of an assignment.

Where a contractor has an unfettered right to provide a substitute it is much more likely that the individual 
will be regarded as a self-employed contractor. The degree of autonomy which Mr Smith had pointed 
against him being an employee.
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Two other recent cases, namely relating to drivers engaged by Uber and couriers engaged by Citysprint, 
both concluded that the individuals were workers and not self-employed. The Courts looked at the reality 
of the situation rather than the label placed on a relationship.

These cases are a timely reminder of the importance of structuring arrangements with atypical 
workers in such a way that the scope for unwelcome surprises is as limited as possible. The contractual 
documentation is very important but equally important is what happens in practice i.e. the reality of the 
situation. Our experts will be delighted to provide guidance to any school on this issue.

By Joanna Lada-Walicki, Partner, Schools & Charities, Barlow Robbins. Joanna can be contacted at 
JoannaLada-Walicki@BarlowRobbins.com and +44 (0)1483 464216.
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In the absence of an express term, contractual notice of termination takes effect when 
an employee personally takes delivery of letter containing notice 

The Court of Appeal (CA) recently considered in Newcastle Upon Tyne NHS Foundation Trust v Haywood 
whether a contractual notice of termination takes effect on posting, delivery or communication of the 
contents of the notice, where there is no express term specifying when such notice is effective. In the 
vast majority of cases, schools will have contracts of employment in place for their staff which include an 
express term about the method of service of notice. This should be adhered to in order to ensure that 
notice has been correctly served. However, we have come across situations where no such term is in place!

The CA held, by a majority, that the notice of termination took effect from the date it was actually received 
by the employee in the sense of them having personally taken delivery of the letter containing it.

In April 2011, Ms Haywood was told she was at risk of redundancy. She was 50 on 20 July 2011. 
Redundancy after her 50th birthday would have entitled her to a considerably more generous pension 
than redundancy beforehand. Ms Haywood was contractually entitled to be given 12 weeks’ notice, but 
her contract was silent about how notice was deemed given.

On 19 April 2011, Ms Haywood went on holiday, returning on 27 April. On 20 April, her employer sent 
notice of termination by recorded delivery, and by ordinary post and also by email to her husband’s email 
address. She read the notice on her return from holiday on 27 April.

Although the judges disagreed with each other about the reason why, the majority held that contractual 
notice of termination was given on actual receipt by Ms Heywood rather than on delivery or any deemed 
date of receipt i.e. the relevant date was when she actually saw and read the letter. Accordingly, as Ms 
Haywood had been on holiday and did not actually receive the notice until 27 April, this date as held to be 
the date of service of the notice and her termination date was therefore after her 50th birthday, entitling 
her to an enhanced pension. One of the comments made in the case was that purported service by email 
was not effective.

If a contract is silent on method of service, schools are encouraged to arrange for personal service i.e. 
handing the letter to the employee.

By Joanna Lada-Walicki, Partner, Schools & Charities, Barlow Robbins. Joanna can be contacted at 
JoannaLada-Walicki@BarlowRobbins.com and +44 (0)1483 464216.
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Charities SORP (FRS 102) – a view on what to expect

No sooner did the sector implement the new FRS 102 SORP, than we began to discuss the shape of the 
next iteration. Following a consultation that closed in December 2016, the results of the exercise are due 
to be published this year. Although this will not change financial statements reported in 2017, it could 
provide an insight into the direction of travel for the next SORP, and whether further time and costs will 
need to be spent in complying.

The aim of this consultation, was to identify any necessary changes in good time to prepare the next 
Charities SORP (FRS 102) with an exposure draft of the next SORP anticipated for 2018. Although the 
consultation followed a similar format with a series of questions, these were much more of a ‘freeform’ 
style, requesting the respondees to make comments and suggest changes rather than answer tight specific 
questions. Questions were asked about the style and the accessibility for smaller charities of the new SORP 
and whether there needed to be a third tier of reporting by only the largest charities.

The consultation asked for comments on some specific areas within the Trustees’ Annual Report 
and the accounts:

▪ Better integration of the report with the accounts

▪ Detail of reporting

▪ Key facts summary

▪ Reserve definition and guidance

▪ SOFA – more specific definitions of support costs and fundraising costs

▪ The mixture in the SOFA between revenue and capital items.

The consultation also suggested certain themes for future development:

▪ Making a difference to public benefit

▪ Risk Management

▪ Going concern

▪ Enhanced analysis of expenditure

▪ Disclosure of who funds the charity

▪ Disclosure of key facts

However, although we welcomed the opportunity to comment on the consultation, we did not feel that a 
third tier was required and that many of the suggested areas for research and the potential new themes 
have already been fully addressed in the existing SORP or in other Charity Commission guidance. We 
agreed that there should be a greater emphasis on impact reporting but do not believe that the Key Facts 
summary will aid transparency or make the financial statements more accessible. The suggestion that 
“pence in the pound” figures be included, might lead to disclosure that is of little use considering the vast 
variety of charities in the UK and Ireland.

Our full response to the consultation can be found on our website.
https://www.kingstonsmith.co.uk/insights/research-exercise-charities-sorp-frs-102/
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Charities SORP (FRS 102) – a view on what to expect Cont’d... 

We expect a full response to the consultation document to be published later in the year.

By Anjali Kothari, Partner, Kingston Smith. Anjali can be contacted at akothari@ks.co.uk and 
+44 (0)20 7566 3656.
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