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How to ensure that fairness is 
not dismissed
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 F ew employers have the time or 
resources to train their managers 
on how to follow a disciplinary 

procedure. It is a common scenario 
in any business that a manager, with 
litt le or no experience in dealing with 
employee misconduct, fi nds themselves 
at the helm of a disciplinary process. 
They have never had to investigate 
facts, balance evidence or decide on 
culpability, so they understandably 
draw on the help and guidance 
provided by their HR advisers. 
The recent case of  Ramphal v 
Department for Transport  [2015], 
however, calls into question the 
role that HR can play during a 
disciplinary procedure. 
  
  Facts

  Mr Ramphal was the subject of a 
disciplinary procedure as a result 
of allegations about his expenses 
and use of hire cars. A manager, 
Mr Goodchild, was appointed to 
investigate the allegations and decide 
on an appropriate sanction. Being 
inexperienced in hearing disciplinary 
matt ers, Mr Goodchild took advice 
from the HR team. In addition to 
advising on matt ers of law and 
procedure, and the appropriate 
sanctions available, the HR team 
also guided Mr Goodchild on 
Mr Ramphal’s credibility and 
level of culpability. 

  The documents before the 
employment tribunal showed that 
Mr Goodchild’s fi rst opinion was 
that Mr Ramphal was guilty of 
misconduct and should receive a fi nal 
writt en warning. However, following 
discussions with his HR advisers, he 
decided that Mr Ramphal should be 

dismissed for gross misconduct. 
Mr Ramphal claimed that his dismissal 
was unfair as a result of HR’s 
‘inappropriate lobbying’. 

  The Employment Appeal Tribunal 
(EAT) described Mr Goodchild’s 
change of approach following his 
conversation with HR as ‘disturbing’. 
It held that the decision on culpability 
should have been reserved for 
Mr Goodchild and that there was an 
inference of improper infl uence by the 
HR advisers. Accordingly, it deemed 
Mr Ramphal’s dismissal unfair. 

  
  Lessons learnt

  In the judgment, HHJ Serota QC set out 
the following guidelines:

  
  • an investigating offi  cer may call 

for advice from an HR adviser, but 
that adviser must limit their advice 
to questions of law, procedure and 
process;

  
  • an HR adviser must not get 

involved in the decision about 
culpability or the appropriate 
sanction beyond addressing issues 
of consistency; and

  
  • it is not for HR to advise on whether 

the fi nding should be one of simple 
misconduct or gross misconduct.

  
  HHJ Serota QC recognised that a 

disciplinary offi  cer may reassess their 
conclusion in light of advice from HR, 
but was not satisfi ed that this is what 
had happened in  Ramphal . He held that 
there was no evidence that explained 
why Mr Goodchild had altered his 
decision from one of misconduct to 
gross misconduct. 
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‘The Employment Appeal 
Tribunal held that the 
decision on culpability 
should have been reserved 
for Mr Goodchild and that 
there was an inference of 
improper infl uence by the 
HR advisers. Accordingly, 
it deemed Mr Ramphal’s 
dismissal unfair.’

In light of recent case law,  Michelle Tudor  explains how to 

avoid some of the main pitfalls when disciplining employees
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An inexperienced manager might assume that 
suspension should be an immediate response to an 
allegation of misconduct, but that is not the case.

  Mutual trust and confi dence

  This scenario is one of many pitfalls 
that inexperienced managers come 
across when they are appointed as 
disciplinary offi  cers. In most cases, 
their starting point will be the 

disciplinary policy, which sets 
out the process of the investigation 
and hearing. Employers need to be 
fl exible in the practical application 
of the policy to avoid being accused 
of breaching the implied term of 
mutual trust and confi dence.

  For example, a disciplinary 
policy will often say that the 
employer may suspend an employee 
pending an investigation into 

allegations of misconduct. An 
inexperienced manager might 
assume that suspension should 
be an immediate response to an 
allegation of misconduct, but 
that is not the case. The decision 

to suspend an employee should 
not be a knee-jerk reaction, but 
should be made after considering 
all the relevant facts. Indeed, it 
may be possible to put temporary 
measures in place to avoid suspension, 
for example amending the employee’s 
duties or changing their place of 
work. 

  Suspension will normally be 
appropriate when there is: 

  • a risk to the business 
(for example, an allegation 
of theft or fraud); 

  
  • a potential threat to another 

employee (for example, the victim 
of sexual harassment); or 

  • the employee in question could 
tamper with or destroy evidence, 
or would att empt to interfere with 
witnesses. 

  A disciplinary policy will also 
normally point out that an employee 
has the statutory right to be 
accompanied to a disciplinary meeting 
by a work colleague or trade union 
representative. The rigid application 
of this could result in an employee 
having to face disciplinary allegations 
alone, something which the High Court 
in  Stevens v University of Birmingham 
[2015] was keen to avoid. In that case, 
the court held that the employer’s 
refusal to allow an employee facing 
serious misconduct allegations to be 
accompanied by his chosen companion 
(who fell outside the scope of the 
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statutory right) breached the duty 
of mutual trust and confi dence. 
While this case was decided on 
its particular set of facts, it shows 
that a court will prioritise the 
overriding obligation of trust and 
confi dence. 

  Allowing an employee to be 
accompanied by a family member 
or friend is a common extension 
of this right – but it is in rare 
circumstances than an employer 
should allow the employee to be 
accompanied by a lawyer. It is also 
worth noting that a request to 
postpone the disciplinary meeting 
so that the employee’s chosen 
companion can att end must be 
allowed. However, the employee 
must provide an alternative date 
falling within fi ve days of the 
scheduled meeting (s10(4)(5) 
Employment Relations Act 1999). 

  
  Overstepping the mark

  In many cases, the disciplinary offi  cer 
will be the employee’s line manager. 
This can be benefi cial to the disciplinary 
process, as they may have a bett er 
understanding of why the employee 
may have acted in a certain way or be 
more sympathetic to their mitigation. 
On the other hand, it is important to 
ensure that this established working 
relationship does not have a negative 
infl uence on the manager’s judgement. 
For example, a low-performing 
employee could fi nd themselves 
receiving a harsher sanction than they 
might reasonably expect because their 
line manager sees this an opportunity 
to get them out of the business without 
following a protracted capability 
procedure. Employers cannot rely on a 
warning given in bad faith to justify a 
dismissal which, in the absence of that 
warning, would not have occurred (see 
the recent Court of Appeal decision 
in  Way v Spectrum Property Care Ltd  
[2015]). The positive role that HR 
advisers may have is apparent in this 
scenario, particularly by ensuring 
consistency and due process.

  
  Top tips to mitigate risks

  The above cases demonstrate that 
following a fair procedure is important 
when disciplining or dismissing an 
employee. To avoid potential tribunal 
claims, in-house counsel should advise 
those dealing with disciplinary matt ers 
to take the following points into account:

  • Consider whether formal 
disciplinary action is necessary 
or if the matt er can be dealt with 
informally. Minor incidents of 
misconduct can often be dealt with 
by discussing the issue with the 
employee and issuing an informal, 
verbal warning in the fi rst instance. 

  
  • Use the power of suspension 

carefully, consider all the 
circumstances and make sure that 
the period of suspension is as short 
as possible.

  
  • Set out the allegations clearly – any 

decision to discipline or dismiss 
an employee must be based on the 
allegations put to an employee. 

It is possible to add to or amend 
allegations at a later date, but 
the employee must be told about 
these new concerns and given the 
opportunity to respond to them 
before any decision is made about 
their culpability.

  
  • Disclose the evidence relied upon 

at the outset of the disciplinary 
procedure. The employee must not 
be ambushed at the disciplinary 
meeting with new information. 
Some witnesses may be reluctant 
to provide a statement without the 
promise of anonymity. This promise 
should not be made unless it is 
necessary and does not prevent the 
employee from knowing the details 
of the allegations being made against 
them. 

  
  • Inform the employee of their right to 

be accompanied and show fl exibility 
when necessary. 

  
  • Inform the employee of the possible 

outcomes of the disciplinary 
meeting, especially if dismissal is 
being contemplated. This ensures 
that they understand the severity 
of the allegations being made and 

the possible sanctions that they may 
face. 

  
  • Give the employee time to prepare 

for the meeting and allow them to 
state their case in full. They should 
be given every opportunity at the 
disciplinary meeting to respond to 
each allegation made to them. It is 
always a good idea to conclude the 
meeting by asking the employee if 
they have anything else that they 
wish to say.

  
  • Review all the evidence before 

making a decision. The outcome 
lett er should set out the reasons 
why the disciplinary offi  cer has 
concluded that an employee is 

culpable of the alleged misconduct 
and include a balance of the 
evidence collated, including the 
employee’s position put forward 
at the disciplinary meeting.

  
  • Off er the employee the right to 

appeal against the decision to issue 
a sanction or dismiss. 

  
  Finally,  Ramphal  reminds us that 

while HR advisers continue to play 
an important part in a disciplinary 
procedure, there must be a clear 
line between the adviser and the 
decision-maker. The disciplinary 
offi  cer appointed by the employer 
must have autonomy over whether 
there has been misconduct or gross 
misconduct, and thus the appropriate 
sanction. Meanwhile, HR advisers 
must be careful not to involve 
themselves in the decision-making 
process.  ■

 

It is possible to add to or amend allegations at a later 
date, but the employee must be told about these new 

concerns and given the opportunity to respond to them 
before any decision is made about their culpability.
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